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IN THE UNITED STATES DISTRICT COURT FOR THE 

EASTERN DISTRICT OF NEW YORK 

JANE DOE 1, individually and as parent and next 

friend of S. and R., minors; JANE DOE 2, 

individually and as parent and next friend of R., L., 

C., B., E., O., C., Y., and Y., minors; JOHN DOE 1, 

individually andas parent and next friend of C., a 

minor, and JOHN DOES 2-4 

Plaintiffs, 

v. 

ERIC ADAMS, Mayor of the City of New York, in 

his official capacity; DR. DAVE CHOKSHI, interim 

Commissioner of the Department of Health and 

Mental Hygiene of the City of New York, in his 

official capacity; and DR. ASHWIN VASAN, 

successor Commissioner of the Department of Health 

and Mental Hygiene of the City of New York, in his 

official capacity, 

Defendants.   

    Case No. 

VERIFIED COMPLAINT 

Plaintiffs, by and through their counsel, complain as follows: 

NATURE OF ACTION 

1. This civil rights action challenges a series of executive orders issued by the

former Mayor of City of New York, Bill de Blasio, which are currently being enforced by the new 

Mayor of the City of New York, defendant ERIC ADAMS (Adams), his interim Department of 

Health and Mental Hygiene Commissioner, defendant DR. DAVE CHOKSHI (Chokshi), who 

will serve in that capacity until March 22, 2022, and DR. ASHWIN VASAN, newly appointed 

Commissioner of the Department of Health and Mental Hygiene of the City of New York, who 

will succeed Chokshi on March 22, 2022. 
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2. The challenged executive orders, issued under the title “Key to NYC,” are 

explicitly intended to create a two-tiered society in which those who decline to be injected with a 

COVID-19 vaccine, including the plaintiffs, who object to vaccination for religious reasons, are 

relegated to the status of second-class citizens barred from full participation in New York City 

society. 

3. This patently unconstitutional regime is being imposed despite the indisputable 

failure of the COVID-19 vaccines to prevent infection by, or transmission of, either the Delta 

variant or the now-pervasive Omicron variant of the virus, as more particularly pleaded below— 

the vaccines never having been designed to prevent infection or transmission in the first place but 

only amelioration of personal symptoms to an indeterminate degree.   

4. This action seeks declaratory and injunctive relief for the resulting deprivations 

sustained by plaintiffs, and nominal damages for violations committed by said defendants, acting 

under color of state law, against plaintiffs’ rights as guaranteed by the First, Fifth and Fourteenth 

Amendments of the United States Constitution.  

PARTIES 

5. Plaintiffs Jane Does 1-2 and John Does 1-3 are Orthodox Jewish residents of the 

City of New York who decline on religious grounds to be injected with any of the available 

COVID-19 vaccines.  

6. Plaintiff Jane Doe 1 also sues as parent and next friend on behalf of her minor 

children S. and R., whose COVID vaccination she opposes on the same religious grounds. Jane 

Doe 2 also sues as parent and next friend on behalf of her minor children R., L., C., B., E., O., C., 

Y., and Y., whose vaccination she likewise opposes on the same religious grounds. Plaintiff John 
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Doe 1 likewise sues as parent and next friend of his minor child C., whose vaccination he opposes 

on the same religious grounds. 

7. Plaintiff John Doe 2, who is a rabbi, and plaintiff John Doe 3 teach at yeshivas 

(private Jewish schools) at which “Key to NYC” makes COVID vaccination of staff mandatory.  

8. Plaintiff John Doe 4 is a Catholic resident of the Eastern District who conducts his 

business in New York City and declines on religious grounds to be injected with any of the 

available COVID-19 vaccines. 

9. Defendant Adams is Mayor of the City of New York who is, by virtue of his 

office, the chief executive and enforcer of the City’s laws, regulations and his own executive 

orders.  He is sued in his official capacity. 

10. Defendant Chokshi is interim Commissioner of the Department of Health and 

Mental Hygiene of the City of New York who will leave office on or about March 22, 2022, to be 

succeeded by defendant Vasan. Defendants Choksi and Vasan are responsible for creation, 

implementation, and enforcement of the City’s health regulations, including the ultra vires and 

unconstitutional provisions of “Key to NYC.”  They are sued in their official capacities. 

JURISDICTION AND VENUE 

11. This action raises federal questions under the First and Fourteenth Amendments 

of the United States Constitution and under federal law, 28 U.S.C. §§ 2201 and 2202 (Declaratory 

Judgments), as well as 42 U.S.C. §§ 1983, 1988, and 1920.  

12. This Court has jurisdiction over these federal claims under 28 U.S.C. §§ 1331 and 

1343.  

13. This Court has authority to grant the requested injunctive relief under 28 U.S.C. § 

1343(3), the requested declaratory relief pursuant to 28 U.S.C. §§ 2201 and 2202, and plaintiffs’ 
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prayer for costs, including reasonable attorneys’ fees, under 42 U.S.C. § 1988 and 28 U.S.C. § 

1920.  

14. Venue is proper in the Eastern District pursuant to 28 U.S.C. § 1391, as a 

substantial part of the events giving rise to the claims herein arose in this District, where all of the 

plaintiffs reside. 

FACTUAL AND LEGAL BACKGROUND 

“First they still allow infections (‘breakthrough’) and the duration appears to be limited. 

We need vaccines that prevent re-infection and have many years of duration.” 

 

Bill Gates on COVID vaccine failure 

January 12, 20221 

 

The Challenged Regulations 

 

15. In an unprecedented abuse of power, former Mayor de Blasio promulgated, and 

defendants Adams and Chokshi are now enforcing, a series of “emergency” mayoral executive 

orders under the title “Key to NYC,” which orders are soon to be enforced by defendant Vassan, 

as successor Commissioner of the City’s Department of Health and Mental Hygiene (DOH). 

16. The intention and effect of the “Key to NYC,” challenged herein by all plaintiffs, 

is to create a two-tiered society in the City of New York in which those who decline to be 

vaccinated against COVID-19 will be reduced to the status of second-class citizens, deprived of 

normal social life until they consent to injection.  As former Mayor de Blasio explicitly declared: 

“And we also know that people are going to get a really clear message—if you want to 

participate in our society fully, you’ve got to get vaccinated. You’ve got to get vaccinated.”2  

                                                 
1See https://www.foxbusiness.com/economy/bill-gates-says-covid-19-vaccines-are-missing-two-

key-things  
2See  https://www1.nyc.gov/office-of-the-mayor/news/539-21/transcript-mayor-de-blasio-holds-

media-availability  
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17. The “Key to NYC” regime began on August 16, 2021, with de Blasio’s  

“Emergency Executive Order No. 225” (EEO 225), followed by EEO 228 (August 25, 2021), 

EEO 239 (September 14, 2021), EEO 250 (September 24, 2021) and EEO 317 (December 15, 

2021). By his Emergency Executive Order 1, issued January 1, 2022,3 defendant Adams 

continued “Key to NYC” in effect, and it has since been extended continuously in five-day 

increments, most recently via EEO 29, issued February 3, 2022.4  See EEO 317, Exhibit A.   

18. The official justification for “Key to NYC” is a city-wide and seemingly endless 

“state of emergency” declared by ex-Mayor de Blasio via his Emergency Executive Order No. 98, 

issued on March 12, 2020. Key to New York has been extended in five-day increments by one 

Emergency Executive Order after another, most recently defendant Adams’s EEO 29, issued 

February 3, 2022, with no end in sight.5  

19. Under “Key to NYC” unvaccinated persons from age 5 and over are barred from 

entering the following “covered premises” anywhere in the City, which premises together 

comprise most of the aspects of ordinary social life outside of obtaining the necessities of food 

and medical care: 

(i) Indoor Entertainment and Recreational Settings, including indoor portions 

of the following locations, regardless of the activity at such locations: movie 

theaters, music or concert venues, adult entertainment, casinos, botanical gardens, 

commercial event and party venues, museums and galleries, aquariums, zoos, 

professional sports arenas and indoor stadiums, convention centers and exhibition 

halls, performing arts theaters, bowling alleys, arcades, indoor play areas, pool 

and billiard halls, and other recreational game centers; 

 

(ii) Indoor Food Services, including indoor portions of food service 

establishments offering food and drink, including all indoor dining areas of food 

service establishments that receive letter grades as described in section 81.51 of 

the Health Code; businesses operating indoor seating areas of food courts; 

                                                 
3 https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2022/eeo-1.pdf  
4 https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2022/eeo-17.pdf  
5 https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2022/eeo-29.pdf  
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catering food service establishments that provide food indoors on its premises; 

and any indoor portions of food service establishment that is regulated by the 

New York State Department of Agriculture and Markets offering food for on-

premises indoor consumption. The requirements of this Order shall not apply to 

any food service establishment offering food and/or drink exclusively for off-

premises or outdoor consumption, or to a food service establishment providing 

charitable food services such as soup kitchens; 

 

(iii) Indoor Gyms and Fitness Settings, including indoor portions of standalone 

and hotel gyms and fitness centers, gyms and fitness centers in higher education 

institutions, yoga/Pilates/barre/dance studios, boxing/kickboxing gyms, fitness 

boot camps, indoor pools, CrossFit or other plyometric boxes, and other facilities 

used for conducting group fitness classes. 

 

EEO 317, § 2.a (g)(3). 

20. The “Key to NYC” further prohibits any “covered entity” from allowing, not only 

unvaccinated patrons, but also unvaccinated employees, interns, volunteers or contractors to enter 

any “covered premises,” thus commandeering every business owner in New York City to serve as 

enforcers of the regime as to every person who enters onto the premises, including detailed 

record-keeping and sign-posting requirements documenting “proof of vaccination” for all 

employees.  (EEO 317, § 2.a (b)). 

21. “Key to NYC” imposes escalating fines of $1,000, $2,000 and then $5,000 on 

“any person or entity who is determined to have violated the requirements of the “Key to NYC” 

program…” (EEO 317, § 2.a (k)). 

22. “Key to NYC” does not permit any medical or religious exemption to its 

exclusion of the unvaccinated public from full participation in New York society as described 

above. 

23. “Key to NYC” expressly declares that its purpose is to “incentivize vaccinations” 

by “mandating vaccinations at the types of establishments residents frequent…” EEO 317 at 1.  
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24. “Key to NYC” is an unprecedented form of government-imposed punishment for 

the unvaccinated, removing them from social life until they bow to the government’s demand for 

vaccination under a “state of emergency” that has gone on for two years and shows no signs of 

ending. 

25. As successor to de Blasio, defendant Adams has signed a series of Emergency 

Executive Orders, beginning with EEO-1, extending “Key to NYC” for five days at a time, along 

with Executive Order 1 (EO-1), extending all of de Blasio’s related executive orders indefinitely.  

26. In a parallel development at the state level, five months after ex-Governor Cuomo 

ended the “state of disaster emergency” he had declared on March 20, 2020, rescinding all his 

related Executive Orders effective June 23, 2021, Hochul simply declared a new “state of disaster 

emergency” via her Executive Order 11, issued November 26, 2021.6   

27. Two years after the emergence of COVID-19, New York City and New York 

State thus remain mired in a seemingly endless “state of emergency” under which the Mayor and 

the Governor control the lives of millions of people by executive fiat with no legislative input 

whatsoever. 

28. “Key to NYC” is riddled with exemptions for favored groups and activities, 

including the following: 

a) Individuals entering for a quick and limited purpose (for example, using the 

restroom, placing or picking up an order or service, changing clothes in a 

locker room, or performing necessary repairs). 

 

b) A nonresident performing artist not regularly employed by the covered entity, 

or a nonresident individual accompanying such a performing artist, while the 

performing artist or individual is in a covered premises for the purposes of 

such artist’s performance, except that a performing artist is not required to 

wear a face mask while performing. 

                                                 
6 Cf. https://www.governor.ny.gov/executive-order/no-11-declaring-disaster-emergency-state-

new-york  
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c) A nonresident professional or college athlete/sports team that is not based in 

New York City (i.e., not a New York City “home team”), or a nonresident 

individual accompanying such professional or college athlete/sports team, 

who enters a covered premises as part of their regular employment for 

purposes of the professional or college athlete/sports team competition, except 

that such athlete is not required to wear a face mask while playing in a 

competition. 

 

d) An individual 5 years of age or older who enters a covered premises to 

participate in a school or after-school program offered by any pre-

kindergarten through grade twelve public or non-public school, the 

Department of Youth & Community Development (DYCD), or another City 

agency, except that Department of Education (DOE) and charter school 

students participating in high risk extracurricular activities must comply with 

the vaccination requirements for high risk extracurricular activities as 

described in the relevant Order of the Commissioner of Health and Mental 

Hygiene Order issued on December 10, 2021. 

 

e) An individual who enters for the purposes of voting or, pursuant to law, 

assisting or accompanying a voter or observing the election. 

 

f) An individual who was younger than five years of age on December 13, 2021, 

until 45 days after such individual’s fifth birthday. 

 

g) Employees of “covered entities” granted “reasonable accommodation” 

exempting them from vaccination. 

 

EEO 317, § 2.a (c). 

29. Also exempt from “Key to NYC” are the following: 

a) food services performed for charitable reasons, such as soup kitchens (EEO 

317, ¶ 2.a (g)(2)) 

 

b) K-12 public and non-public schools and programs, houses of worship, 

childcare programs, senior centers, and community centers, which are 

excluded from the definition of “covered entity.” (EEO 317, § 2.a (g)(2)) 

 

c) all “residential or office building[s] the use of which is limited to residents, 

owners, or tenants of that building,” which are excluded from the definition of 

“covered premises.” (2.a (g)(3)(iv)) 

 

d) access to otherwise barred premises for “participation in a school or after-

school program offered by any pre-kindergarten through grade twelve public 
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or non-public school, the Department of Youth & Community Development 

(DYCD), or another City agency.” (EEO 317, § 2(c)(4)). 

30. On December 15, 2021, however, the defendant Commissioner of the New York 

City Department of Health and Mental Hygiene issued a “Commissioner’s Order” now 

mandating the vaccination of all staff in nonpublic schools, including religious schools.7  Before 

this Order, only public school staff and even visitors to public school facilities were required to 

be “fully vaccinated.”8  

31. While the Commissioner’s Order pertaining to nonpublic schools contains both a 

medical and a religious exemption, it is challenged by plaintiffs John Doe 2 and John Doe 3 in 

particular because of its requirement that their yeshivas maintain “a written record describing the 

covered entity’s protocol for implementing and enforcing the requirements of this section. Such 

written record shall be available for inspection upon a request of a City official as allowed by 

law” and shall include “for a worker who does not submit proof of COVID-19 vaccination 

because of a reasonable accommodation, … that such accommodation was provided, and the 

covered entity must separately maintain records stating the basis for such accommodation and 

any supporting documentation provided by such worker…”.  (EEO 317 2.a (d)(4)). 

32. As pleaded more particularly below, EEO 317’s record-keeping requirement 

infringes plaintiff John Doe 2’s and plaintiff John Doe 3’s constitutional right to privacy and 

confidentiality protecting their individual interest in avoiding disclosure of personal matters, 

including said plaintiffs’ vaccination status and other relevant medical information pertaining to 

any religious exemption they might be granted.   

                                                 
7 See  https://tinyurl.com/3haf2svm. There is an apparent conflict between the definition of 

“covered entity” in “Key to NYC,” which exempts schools, and the Health Commissioner’s 

Orders of December 15 and September 15, 2021, which cover schools. 
8 See https://tinyurl.com/bdnfjux5. 
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33. Moreover, given the circumstances of the atmosphere of fear, loathing and 

opprobrium of the unvaccinated created by politicians, the media and celebrities, necessitating 

that all the plaintiffs herein proceed pseudonymously as pleaded below, and the government’s 

ability to access exemption requests and related medical information, plaintiffs John Doe 2 and 

John Doe 3 are all the more motivated by an “intense desire to preserve [their] 

medical confidentiality.” Matson v. Bd. of Educ. of City Sch. Dist. of New York, 631 F.3d 57, 64 

(2d Cir. 2011). 

34. Plaintiffs John Doe 2 and John Doe 3 are further motivated by the reasonable fear 

that the mandated record of their religious exemption and vaccination status will be used by 

officials of both the City and the State to create a registry of unvaccinated undesirables who will 

be subject to government harassment on account of their refusal to be vaccinated.9 The 

reasonableness of that fear is evidenced by a proposed amendment of Part 2, § 405.3 and addition 

to § 58-1.14 of Title 10 NYCRR entitled “Investigation of Communicable Disease; Isolation and 

Quarantine,” published December 15, 2021 with a comment period expiring February 14, 2022 

(the “Quarantine Rule”).10  See Exhibit B. 

35. The “Quarantine Rule,” which recites as its justification the now defunct claim of 

“a concerning national trend of increasing circulation of the SARS-CoV-2 Delta variant” (id. at p. 

17), seeks to bypass the state legislature, which withdrew a similar measure after public outcry, 

by the ploy of “rule-making” by the New York State Department of Health (NYSDOH) under the 

State Administrative Procedure Act in order to impose by administrative fiat what the people’s 

elected representatives would not enact.  The “Quarantine Rule,” which would go into effect after 

the comment period expires on February 14: 

                                                 
9 https://tinyurl.com/2p8b6ht6  
10 https://regs.health.ny.gov/regulations/proposed-rule-making  
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a) vests the NYSDOH with the power to order into quarantine, or direct local 

health officials to order into quarantine, anyone who is deemed a “case” or 

even “a suspected case” of any communicable disease, including COVID-19, 

even without symptoms and based on mere “exposure.” (See Exhibit B, pp. 2-

4); 

 

b) provides for “congregate congregation” of “suspected” cases at “a location 

operated by the State or local health authority”—in other words a government 

internment camp for “suspected” disease carriers. (Id. at 4); 

 

c) mandates that all physicians and testing labs report to the Commissioner of the 

NYSDOH all test results, including not only positive but “negative and 

indeterminate results,” for the obvious purpose of rounding up “suspected” 

disease carriers. (Id. at 11-13); 

 

d) is to be enforced by “all civil and criminal penalties as provided for by law.” 

(Id. at 11). 

 

36. The imminent promulgation of the “Quarantine Rule” heightens the desire of 

plaintiffs John Doe 2 and John Doe 3 to avoid disclosure to public officials of their vaccination 

status and other confidential medical information pertaining to religious exemption, including 

their medical experiences with COVID-19.  

37. Additionally, any religious exemption allowed under EEO 317 is governed by an 

invidiously biased “guidance” document on employer consideration of religious accommodation 

requests from employees of “covered premises.” See “Guidance on Accommodations for 

Workers,” Exhibit C hereto.   

38. Issued by the New York City Law Department, this document—which applies to 

the yeshivas that employ John Doe 2 and John Doe 3—is a lawyer-contrived roadmap for making 

it difficult if not impossible for a covered “worker” (EEO 317, § 2.a (g) (9)) to obtain a religious 

exemption by requiring the worker to run a gauntlet of intrusive inquiries designed to defeat the 

request.  In particular, the document: 

a) Rules out a religious accommodation for anyone who believes that 

“government should not force people to get vaccines or interfere with medical 
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decisions” or that “this vaccine is not safe or effective,” both of which beliefs 

are held with religious conviction by all the Orthodox Jewish plaintiffs and the 

Catholic plaintiff, for the reasons pleaded below. 

 

b) Declares that it does not suffice for an employee to declare that “they practice 

a particular religion…” This is entirely contrary to the law on discrimination, 

which does not require one seeking a religious exemption to defend the 

religion he professes or to provide elaborate explanations of why he follows 

its beliefs. 

 

c) Rejects “form letters or letters from out-of-town clergy who do not know the 

worker” even if those letters support the employee’s religious objection to 

COVID-19 vaccination, thus imposing the unlawful requirement that religious 

leaders who support the applicant’s religious belief must know the applicant 

personally. 

 

d) Requires the worker, in violation of his or her right to medical privacy, to state 

whether he or she “has received other kinds of vaccination previously” and to 

“explain why those vaccines were not against their religion.”  

 

e) Requires anyone who objects to COVID vaccination as a bodily intrusion 

contrary to his or her religious beliefs to disclose “other commonly used 

medicines, food/drink, or other substances that they do not allow to enter their 

bodies.” 

 

f) As to applicants for religious exemption who object to COVID-19 vaccination 

because the available vaccines were “developed or tested using fetal cells that 

the worker is concerned may have been the result of an abortion”—as do all 

the plaintiffs herein—demands that the applicant reveal whether he or she 

“takes medications such as ibuprofen (Advil), acetaminophen (Tylenol), or 

any other medications similarly developed or tested using fetal cell derivative 

lines.” In that case, according to the guidance document: “Such behavior 

would be inconsistent with this religious belief and generally means the 

worker would be denied an accommodation.”  No evidence of the use of 

fetal cells in the development or testing of such drugs is cited, and the 

applicant’s “guilty knowledge” of the alleged (but unproven) connection of 

numerous commonly used drugs to fetal cell lines is simply presumed. This 

demand is a blatant “gotcha” designed to defeat all requests for religious 

exemption as “insincere.” 

 

39. The Law Department’s guidance document on religious accommodation 

contradicts federal law and applicable guidance under Title VII by advising employers to conduct 

a veritable religious inquisition into whether the applicant for exemption has been constantly 
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faithful to his/her religion in other matters. This would effectively penalize the applicant by 

denying him/her an exemption because he/she sinned in the past by not following a tenet of 

his/her religion. That very inquiry would constitute workplace harassment and would itself be a 

violation of Title VII. As the EEOC guidance provides: 

a) “The fact that no religious group espouses such beliefs or the fact that the 

religious group to which the individual professes to belong may not accept 

such belief will not determine whether the belief is a religious belief of the 

employee or prospective employee.” 29 CFR 1605.1 (“Religious” nature of a 

practice or belief) 

 

b) “Although prior inconsistent conduct is relevant to the question of sincerity, 

an individual’s beliefs – or degree of adherence – may change over time and, 

therefore, an employee’s newly adopted or inconsistently observed 

practices may nevertheless be sincerely held.  An employer should not 

assume that an employee is insincere simply because some of the 

employee’s practices deviate from the commonly followed tenets of the 

employee’s religion, or because the employee adheres to some common 

practices but not others….” EEOC, “What You Should Know About 

COVID-19 and the ADA, the Rehabilitation Act, and Other EEO Laws.”11  

 

c) “Generally, under Title VII, an employer should assume that a request for 

religious accommodation is based on sincerely held religious beliefs.” 

Only if “an employer has an objective basis for questioning either the 

religious nature or the sincerity of a particular belief, [would] the employer be 

justified in making a limited factual inquiry and seeking additional 

supporting information.”12 

 

40. Contrary to this EEOC guidance, the scheme for religious exemption from 

COVID-19 vaccination under “Key to NYC” demands documentation that cannot legally be 

required to establish a sincere religious belief (i.e., only clergy who know the applicant 

personally), presumes insincerity and counsels the employer’s application of sincerity tests, 

including  a “gotcha” concerning a plethora of commonly used medications the City merely 

                                                 
11 https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-

act-and-other-eeo-laws  
12 Id. 
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asserts are somehow connected to abortion and merely presumes are being used by the applicant 

with a knowledge of his or her “hypocrisy.” 

Discriminatory, Arbitrary and Irrational Disparities 

of Treatment under the Challenged Regulations 

 

41. Under the resulting patchwork of challenged regulations and their exemptions, the 

following arbitrary, discriminatory, and absurd disparities result: 

a) Nonpublic school children, and staff who receive medical or religious 

exemptions, need not be vaccinated to be together in classrooms for eight hours 

a day, but none of them as individuals can patronize any of the “covered 

premises” in New York City for even one hour. 

 

b) An unvaccinated Orthodox Jewish child, at zero risk of death from COVID, 

cannot dine with his unvaccinated parents in a sparsely patronized kosher 

restaurant, but an 80-year-old homeless person with comorbidities can spend 

hours in a crowded soup kitchen along with any number of COVID-infected 

homeless people. 

 

c) Non-resident entertainers and sports teams and their entire entourages may 

enter theaters, clubs or sports arenas without being vaccinated, but 

unvaccinated resident entertainers and members of home teams are barred from 

the same premises, as are all other unvaccinated persons.   

 

d) One can work all day in a crowded office, but may not dine in a nearby 

restaurant at lunch time. 

 

e) Offices and apartment buildings can be filled with the unvaccinated, but no 

unvaccinated person may visit a museum, a zoo, or an art gallery. 

 

f) Restaurants of all kinds are off limits to the unvaccinated, even if sparsely 

patronized, but not crowded food banks or soup kitchens. 

 

g) Unvaccinated school age children, who can attend school eight hours a day in 

crowded classrooms, are forbidden to enter numerous event spaces on their 

own or with their unvaccinated parents, but the same unvaccinated children 

may freely enter exactly the same event spaces with teachers or teacher’s aides 

as part of “a school or after-school program.”  

 

h) School children may use neighborhood recreational facilities as part of an 

after-school program but are forbidden to use the same facilities on their own 

at any other time.   
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i) Unvaccinated seniors at the highest risk from COVID may enter senior centers 

at will, no matter how crowded, as may the unvaccinated users of community 

centers, but no unvaccinated person, even those at little or no risk, may enter a 

private fitness center, recreational center, or other private event space, even if 

the space is empty or almost empty. 

 

j) Employees of “covered entities” who receive “reasonable accommodations” 

need not be vaccinated, but all patrons of the same entities must be vaccinated 

without exception, even if they, like the plaintiffs herein, have religious 

objections to vaccination. 

 

k) An unvaccinated voter may wait in line without a time limit in a crowded 

polling place, but is forbidden to sit at a restaurant table, use a gym or 

convention center, attend a wedding or Bar Mitzvah in an event space, or 

remain in any other “covered premises” for any but “a quick and limited 

purpose.” 

 

l) Unvaccinated children may participate in “childcare programs” conducted 

indoors but may not participate in informal childcare provided by an au pair or 

a parent in any of the off-limits premises specified in EEO 317. 

 

m) Unvaccinated persons can attend a musical or other performance at a senior 

center or a community center, no matter how large the center or the audience,  

but are forbidden to attend a musical or other performance at a dedicated music 

or concert venue, no matter how small the venue or the audience. 

 

n) Food service for the unvaccinated is allowed in senior centers and community 

centers, but not for the same seniors in restaurants or cafes. 

42. Examples of this ridiculous “public health” regime—in reality, arbitrary 

punishment of the unvaccinated to “incentivize” (coerce) their vaccination—could be multiplied.  

43. Even more ridiculous, unvaccinated residents of New York City can simply travel 

just outside City limits to access the same sorts of “covered premises” from which “Key to NYC” 

excludes them under penalty of massive fines. They can then return to the City and “spread the 

virus” they might have contracted just outside the City.  “Key to NYC” absurdly presumes that 

New York City is inside a bubble within which the virus can be “contained” by selectively and 

arbitrarily banning the entry of only certain people into certain indoor premises, as though viruses 

obey physical boundaries and laws. 
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Negation of Any Rationale for the Challenged Regulations 

44.   “Key to NYC” makes no sense except as arbitrary and vindictive punishment of 

the unvaccinated for refusing to bow to the government’s demand that they be injected with a 

vaccine that, as is now common knowledge, does not even prevent transmission of the virus in its 

Delta variant or the now-dominant Omicron variant.  See Supporting Declaration of Richard 

Scott French, M.D., FAECP, ¶¶ 17-57 (“French Decl.”). 

45. While the available COVID vaccines supposedly reduce symptoms to a degree 

that has never been scientifically quantified, that purported benefit of the vaccines is, at best, 

merely a form of individual treatment not protective of the general public, as to which it is each 

individual’s decision whether to take the treatment. French Decl., ¶¶ 17-57. 

46. COVID-vaccination has failed to prevent the spread of COVID-19 in New York 

State and New York City in particular. As of December 22, 2022, the CDC advised that despite 

their very high vaccination rates, “NYC Sees ‘Staggering’ New Daily Cases” and “New York and 

New Jersey were detecting Omicron at four times the national average rate.”13  As of February 3, 

2022, New York ranks seventh in the nation in the cumulative number of COVID-attributed 

deaths per 100,000 (335), which is higher than Florida’s cumulative number per 100,000 (304), 

which ranks 18th in the nation. Moreover, as between those two states, New York’s current rate of 

hospitalization and death is no different from that of Florida, with New York’s death rate slightly 

higher.14  See French Decl., ¶¶ 35-36 and Exhibit 11.5 thereto.  This is so even though Florida 

has no vaccine mandate, has prohibited vaccine and mask mandates, never underwent a New 

                                                 
13See https://www.nbcnewyork.com/news/coronavirus/omicron-surge-cdc-estimates-more-than-

90-of-current-ny-area-cases-are-new-variant/3463603/  
14Cf. Statista chart, https://www.statista.com/statistics/1109011/coronavirus-covid19-death-rates-

us-by-state/ 
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York-style lockdown, has a population heavily weighted toward the vulnerable elderly, and a 

vaccination rate 10% lower than New York’s.  French. Decl., ¶ 129 and Exhibit 45 thereto. 

47. As President Biden declared as early as last September, concerning even the Delta 

variant: “We’re going to protect vaccinated workers from unvaccinated co-workers,” which 

means that the COVID vaccines even then offered no protection against infection by Delta.  In 

fact, the accumulating data show that COVID vaccination appears to make one more susceptible 

to infection, with cases of COVID rising with the rate of vaccination.  

48. As Vice President Harris likewise declared last August: “By vaccinating the 

unvaccinated… and protecting the vaccinated, we can end this pandemic.”  That is, respecting 

Delta, the vaccinated were unprotected from the unvaccinated despite their vaccination. 

49. As the head of the CDC declared last September, during the predominance of 

Delta: “They [the vaccines] continue to work well for Delta, with regard to severe illness and 

death—they prevent it. But what they can’t do anymore is prevent transmission.” 15  In fact, 

there is no hard evidence that the COVID vaccines ever did prevent transmission, nor did the 

manufacturers ever warrant that they would, as opposed to allegedly ameliorating symptoms. That 

is all the more so with Omicron. 

50. According to the CDC, two years after the government imposition of draconian 

COVID restrictions began, the vaccinated can infect the unvaccinated, the unvaccinated can infect 

the vaccinated, both the vaccinated and the unvaccinated can infect each other, and everyone must 

                                                 
15See https://www.whitehouse.gov/briefing-room/speeches-remarks/2021/09/09/remarks-by-

president-biden-on-fighting-the-covid-19-pandemic-3/ (Biden) and 

https://www.cnn.com/2021/08/05/health/us-coronavirus-thursday/index.html (Harris). 
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still wear masks indoors in “high transmission” areas—that is, virtually the entire country16—as if 

no one at all had been vaccinated.  

51. As the CDC’s own official advisory declared last July, during the prevalence of 

Delta and before the appearance of Omicron, which has since spread widely among the 

vaccinated: 

High viral loads suggest an increased risk of transmission and raised concern that, 

unlike with other variants, vaccinated people infected with Delta can transmit 

the virus. This finding is concerning and was a pivotal discovery leading to 

CDC’s updated mask recommendation. The masking recommendation was 

updated to ensure the vaccinated public would not unknowingly transmit 

virus to others, including their unvaccinated or immunocompromised loved 

ones.17 

 

52. Even if the COVID vaccines could prevent transmission of the virus, “Key to 

NYC” undermines at every turn the stated government interest in limiting its spread, most 

recently iterated in EEO 317: “the recent appearance in the City of the highly transmissible 

Omicron variant of COVID-19 suggests an increased risk of reinfection.”    

53. In sum, “Key to NYC” is a pointless attempt to “contain” Omicron with vaccines 

that cannot contain it.  The only effect of “Key to NYC” is gratuitous governmental punishment 

of the unvaccinated. 

54. Further, despite official claims, COVID vaccines do not “prevent hospitalization 

and death” and the most recent data respecting Omicron show little or no difference in rates of 

death and hospitalization for the unvaccinated versus the vaccinated, but on the contrary a 

negative effect of two-dose and even four-dose vaccination.  See French Decl., ¶¶ 37-38, 44, 51-

56.  

                                                 
16 See CDC map of areas of “high transmission,” https://covid.cdc.gov/covid-data-

tracker/#county-view?list_select_state=all_states&list_select_county=all_counties&data-type= 
17 See CDC Official Statement, https://www.cdc.gov/media/releases/2021/s0730-mmwr-covid-

19.html  
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55. As to the children ages 5-17 covered by “Key to NYC,” there is no scientific basis 

for any mandate, let alone a punitive government mandate, to coerce their vaccination, 

particularly with vaccines that do not prevent infection or transmission.  See French Decl., ¶¶ 76-

107.   

56. Children are at virtually no risk of serious illness of death from COVID. There 

have been only 862 pediatric deaths (ages 0-18) in the entire national population of 320,000,000 

from the beginning of the pandemic in April of 2020 to January 19, 2022.18 Most of those 

pediatric deaths involved children with serious underlying health conditions which may well have 

been the actual cause of death. See French Decl., ¶¶ 76-84. 

57. On the other hand, children and young adults are especially prone to adverse 

events following COVID-19 vaccination, which include myocarditis and pericarditis, blood 

clotting disorders (coagulopathies), immune system damage, Guillain-Barré syndrome, Bell’s 

Palsy, retinopathy, macular neuroretinopathy, allergic reactions including anaphylactic shock, 

brain hemorrhage, vaccine-induced venous thrombosis, intracerebral hemorrhage, fatal capillary 

systemic leak syndrome, Graves’ disease, Tolosa-Hunt syndrome, vaccine-induced interstitial 

lung disease, myalgia syndrome, vaccine-induced immune thrombotic thrombocytopenia, 

neurological side effects, autoimmune anemia and autoimmune hepatitis triggered by COVID 

vaccination, and cervical lymphadenopathy that mimics head and neck cancer.  French Decl., ¶¶ 

87-109. 

58. The swine flu vaccine was pulled from the market after a tiny fraction of the 

adverse effects reported following COVID-19 vaccination in people of all ages. French Decl. ¶ 

89. 

                                                 
18 See https://data.cdc.gov/NCHS/Provisional-COVID-19-Deaths-Focus-on-Ages-0-18-Yea/nr4s-

juj3  
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59. As to the Omicron variant, all existing data show that it is far less virulent than 

Delta or the original wild virus.19 And due to Omicron’s many mutations, “booster” campaigns 

will not prevent, but rather will only exacerbate its spread and cause immune system exhaustion 

and dysfunction.  See French Decl., ¶¶ 26, 38, 17-54; 121-122; 137-138; 142-144. 

60. Never in the history of this country, nor in the history of pandemics generally, has 

any government declared an entire class of citizens personae non gratae based on refusal to be 

vaccinated—much less with vaccines known to be ineffective at preventing transmission of a 

communicable disease and to be unnecessary for children, who have an infinitesimal risk of death 

from COVID-19. 

61. Like the lockdowns that failed totally to “contain the virus” but caused enormous 

social and economic damage,20 the “Key to NYC” is a reckless, ill-conceived government policy 

that ignores sound medical science and the principle of informed consent to medical treatment, 

and bids to “incentivize” even children, including plaintiffs’ children, with no demonstrable need 

for vaccination to be injected with novel vaccines that carry a significant risk of serious and even 

life-threatening short-term and long-term effects.  French Decl., ¶¶ 87-109. 

62. The “Key to NYC” regime is not only unconstitutional, for the reasons pleaded 

more fully below, but utterly senseless from a public health perspective.  Its only function is 

vindictive punishment of the unvaccinated by depriving them of numerous aspects of social life. 

                                                 
19 See https://www.politico.eu/article/omicron-delta-study-coronavirus-variant-restrictions-

hospitalization-vaccine/  
20 See Herby, Jonung, et al, “A Literature Review and Meta-Analysis of the Effects of 

Lockdowns on COVID-19 Mortality,” Johns Hopkins Institute for Applied Economics, Global 

Health, and the Study of Business Enterprise, January 2022, 

https://sites.krieger.jhu.edu/iae/files/2022/01/A-Literature-Review-and-Meta-Analysis-of-the-

Effects-of-Lockdowns-on-COVID-19-Mortality.pdf (“While this meta-analysis concludes that 

lockdowns have had little to no public health effects, they have imposed enormous economic 

and social costs where they have been adopted. In consequence, lockdown policies are ill-

founded and should be rejected as a pandemic policy instrument.”) 
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Yet the vast majority of New York City’s population—millions of people—are free to 

engage fully in social life and “spread the virus” merely because they have been injected 

with vaccines that do not prevent its spread or because they benefit from one of the many 

secular exemptions to vaccination in “Key to NYC” while religious exemptions are banned. 

63.  “Key to NYC” is a public policy debacle representing the improper and unlawful 

interference of politics in public health policy and personal medical decisions requiring informed 

consent and respecting bodily autonomy. It is the essence of arbitrary and capricious executive 

and administrative action, disparately burdening plaintiffs’ free exercise of religion, as more 

particularly pleaded below. 

Reasons for Proceeding with Pseudonyms 

64. “Key to NYC” emerges in the context of an atmosphere of irrational fear, 

fomented by government officials and an irresponsible media, in which the unvaccinated are 

being reduced to a caste of untouchables who must be mocked, ridiculed, shamed, and ostracized 

and otherwise punished. 

65. For the sake of forcing people to be inoculated with novel vaccines regardless of 

age, prior infection conferring natural immunity, medical contraindication, or risk versus benefit, 

college admissions are being revoked, career paths blocked, employment terminated, careers 

forfeited, and lives ruined on a vast scale. Nothing like this has ever been seen in our nation. 

66. Amid the now-prevailing atmosphere of official coercion and widespread media-

generated panic, plaintiffs seek leave of court to proceed anonymously because they run the risk 

of threats of harm, dismissal from employment, loss of business opportunities, and other 

retaliatory consequences if their names become known. This is shown by the following examples 

of a pervasive climate of fear and loathing of the unvaccinated: 
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a) On September 9, 2021, President Biden stated: “We’ve been patient, but our 

patience is wearing thin, and their refusal has cost all of us….”21 (emphasis 

added) Absent anonymity, Plaintiffs would be identified as members of the public 

who, according to the sitting leader of the free world, are “cost[ing] all of us.” 

 

b) On December 16, 2021, Biden stated: “We are looking at a winter of severe 

illness and death for the unvaccinated—for themselves, their families and the 

hospitals they'll soon overwhelm.”  That fear-mongering prediction, like 

numerous other official predictions concerning COVID, has proven to be false. 

 

c) On September 26, 2021, Governor Hochul publicly condemned religious 

objectors to COVID vaccination as opposed to the virtuous vaccinated: “I know 

you’re vaccinated, you’re the smart ones, but you know there’s people out there 

who aren’t listening to God and what God wants. You know who they are.”22 

Hochul thus invited harassment of the heretical unvaccinated by the godly 

vaccinated.  

 

d) On September 10, 2021, MSNBC guest Frank Schaeffer stated in a Tweet (since 

deleted) that those who are “anti-vaccine” are “bio terrorists” who should be the 

target of “Drone strikes.”23 

 

e) On September 8, 2021, during his “comedy” monologue, Jimmy Kimmel stated 

that unvaccinated people with COVID should be allowed to die rather than being 

admitted to the hospital: “Rest in peace, wheezy.”19 The audience roared its 

approval. Kimmel offered no such advice to the millions who seek medical 

treatment after disregarding constant public health warnings against smoking, 

alcohol abuse, drug abuse, excessive weight—a factor in more than 78% of COVID 

hospitalizations, according to the CDC24—and unhealthy lifestyles leading to Type 

II diabetes.25 

 

f) On September 4, 2021, 2021, a newspaper circulating in the Eastern District of 

New York, where all the Plaintiffs reside, published an explicit death threat 

against “anti-vaxxers” in a comment that had to be deleted (likely for fear of 

liability on the part of the publishers): “The anti-vaxxers are ignorant trash and 

                                                 
21 Remarks by President Biden on Fighting the COVID-19 Pandemic, WhiteHouse.gov, Sep. 9, 

2021, https://www.whitehouse.gov/briefing-room/speeches-remarks/2021/09/09/remarks-by- 

president-biden-on-fighting-the-covid-19-pandemic-3/. 
22https://www.governor.ny.gov/news/rush-transcript-governor-hochul-attends-service-christian-

cultural-center  
23https://www.breitbart.com/politics/2021/09/10/msnbc-guest-calls-drone-strikes-americans-

opposed-vaccine-mandates/  
24 https://www.cnbc.com/2021/03/08/covid-cdc-study-finds-roughly-78percent-of-people-

hospitalized-were-overweight-or-obese.html  
25https://www.westernjournal.com/late-night-host-ghoulishly-mocks-sick-unvaccinated-rest-

peace-wheezy/ 
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don't deserve to live.  Gun them down while they're all in one place and let 

God sort it out.”26  Exhibit D. 

 

g) As pleaded above, on August 3, 2021, Mayor de Blasio, announcing his “Key to 

NYC,” declared: “If you want to participate in our society fully, you’ve got to get 

vaccinated.” 

 

h) On August 1, 2021, CNN commentator Don Lemon stated to Chris Cuomo that 

“[If you] don’t get the vaccine, you can’t go to the supermarket. Don’t have the 

vaccine, can’t go to the ball game. Don’t have a vaccine, can’t go to work. You 

don’t have a vaccine, can’t come here. No shirt, no shoes, no service.”27 

 

i) On July 25, 2021, on ABC News, commentator Margaret Hoover declared that 

government, by withholding all benefits from the unvaccinated, should “just make 

it almost impossible for people to—to live their lives without being protected and 

protecting the rest of us.”28 

 

j) On July 23, 2021, in The Week, Ryan Cooper declared that “Anti-vaxxers” (i.e. 

people who decline the COVID vaccines) “should be exiled from society until 

they get their shots, and their efforts to intimidate people against controlling the 

pandemic should be met with massive resistance.”29 

 

67. Since the emergence of the milder Omicron variant, and despite the evident 

failure of the COVID vaccines to prevent the spread of the virus, the shaming, mockery, 

denunciation and calls for persecution of the unvaccinated have only increased to the level of 

manic fanaticism, both here and abroad. To cite a few of the innumerable examples from 

government leaders and in the media: 

a) On September 17, 2021 Canadian Prime Minister Justin Trudeau said those who 

decline vaccine are “misogynists” and “racists” and then asked: “Do we tolerate 

these people?” 30  

                                                 
26https://riverheadlocal.com/2021/09/04/protest-outside-riverhead-hospital-draws-crowd-of- 

vaccine-mandate-opponents/  
27 https://www.realclearpolitics.com/video/2021/08/01/don_lemon_no_shirt_no_shoes_no_ 

vaccine_no_service.html  
28“This Week,” July 25, 2021, https://abcnews.go.com/Politics/week-transcript-25-21-speaker- 

nancy-pelosi-sen/story?id=79045738  
29 https://theweek.com/coronavirus/1002909/theres-1-obvious-solution-to-the-delta-variant- 

mandatory-vaccination  
30 https://torontosun.com/opinion/columnists/warmington-opposition-shockingly-silent-on-pms-

hatred-of-unvaccinated-canadians  
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b) On January 4, 2022, French, President Emmanuel Macron “categorized the 

unvaccinated as non-citizens, referred to their ‘lies and stupidity’ as the ‘worst 

enemies’ of democracy, and stated ‘I really want to piss them [the unvaccinated] 

off.’”  He called for those declining vaccination to be covered in human 

excrement (emmerder).31 

 

c) On January 11, 2022, Washington Post columnist James McCauley, agreeing with 

Macron, published a column entitled: “Macron is right: It’s time to make life a 

living hell for anti-vaxxers.”32 

 

d) On January 19, 2022, Howard Stern, who has a vast national radio audience on 

Sirius XM, stated regarding unvaccinated Americans that “It’s time for you to get 

it [COVID vaccine]. Now, if you don’t get it, in my America, all hospitals would 

be closed to you. You’re going to go home and die. That is what you should 

get.”33 

 

68. Furthermore, plaintiffs John Doe 2 and John Doe 3 are employed as teachers at 

Jewish schools (yeshivas) that could become the subject of harassment or government retaliation 

if they are identified.  And by requiring employing schools to maintain for government 

verification a list of the names and personal details of those granted religious exemptions, “Key 

to NYC” mandates the creation of a potential government registry of “undesirables”, as noted 

above. 

69. Finally, plaintiffs’ allegations involve sensitive personal medical information 

concerning themselves and their children, including their vaccination status, the presence of 

antibodies, and whether they are breastfeeding or intending to become pregnant. 

70. Under these circumstances, plaintiffs clearly meet the criteria for permission to 

proceed anonymously. See Memorandum of Law in Support of this application. 

 

 

                                                 
31 https://www.bbc.com/news/world-europe-59873833  
32https://www.washingtonpost.com/opinions/2022/01/11/macron-is-right-to-piss-off-antivaxxers/  
33 https://variety.com/2022/digital/news/howard-stern-hospitals-ban-unvaccinated-people-

1235157846/  
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The Orthodox Jewish Plaintiffs’ Religious Objections  

to Coerced Covid-19 Vaccination 

 

71. Jane Does 1-2 and John Does 1-3 are observant Orthodox Jews who object to 

COVID-19 vaccination for the religious reasons stated below.   

72. Plaintiff Jane Doe 1, and one her two minor children, minor plaintiff R., 

previously contracted COVID, as have Jane Doe 2 and four of her minor children, minor plaintiffs 

R., L., C., and B.  

73. Plaintiff John Doe 1 has also contracted and recovered from COVID-19, as have 

all five of his children, based on their observed symptoms, including minor child plaintiff C. 

74. Said plaintiffs thus have naturally acquired immunity that is more robust and 

longer lasting than the manifestly waning or non-existent vaccine-induced immunity respecting 

Delta and Omicron, and this natural immunity informs plaintiffs’ religious conviction (among 

others) that they must avoid the COVID vaccines as a matter of personal risk-benefit assessment, 

as pleaded more particularly below, because they are unnecessary and also fraught with the risk of 

a hyperimmune response and other adverse reactions. See French Decl., ¶¶ 56-75; 107-108. 

75. The Orthodox Jewish plaintiffs John Doe 2 and John Doe 3 have had COVID 

symptoms and have reason to believe that they too have naturally acquired immunity, thus giving 

rise to the same religious concern about the vaccines. 

76. The Orthodox Jewish plaintiffs, having consulted the teaching of rabbis, the 

Torah and other Jewish sources in line with their beliefs, hold in common the following sincere 

religious convictions which forbid them to submit themselves or their children to the defendants’ 

attempt, via “Key to NYC,” to reduce them to second-class citizenship if they will not be injected 

with the available COVID vaccines: 
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a) They cannot consent to be injected or—as to plaintiffs Jane Does 1-2 and John 

Doe 1—have their children injected, with any of the available COVID-19 

vaccines because of their use of cell lines derived from procured abortion in 

the development or production of the vaccines. In particular: 

 

 Johnson & Johnson/Janssen: Fetal cell cultures are used to produce and 

manufacture the J&J COVID-19 vaccine and the final formulation of this 

vaccine includes residual amounts of the fetal host cell proteins (≤0.15 

mcg) and/or host cell DNA (≤3 ng). 

 

 Pfizer/BioNTech: The HEK-293 abortion-related cell line was used in      

research related to the development of the Pfizer COVID-19 vaccine. 

 

 Moderna/NIAID: Aborted fetal cell lines were used in both the 

development   and testing of Moderna’s COVID-19 vaccine. 

 

b) By making use of any vaccine tested, developed or produced with a human 

cell line derived from procured abortion, one is rewarding and condoning the 

vaccine manufacturer for the past abortion while funding future abortions for 

the research and development of new cell lines. In Torah law, such 

compensation is strictly forbidden. One who compensates a murderer for the 

murder he committed (or will commit) is morally complicit and is guilty of 

death in the heavenly court.34  

 

c) Making use of a pharmaceutical product derived from any human corpse 

constitutes deriving an illicit benefit. While this prohibition might be lifted to 

save the life of a living person, a vaccine that may or may not prevent death 

does not constitute ‘pikuach nefesh’ or ‘hatzalat nefashot’ in this regard.35 

 

d) Submitting to a government dictate that conditions freedom on vaccination is 

a form of slavery and subjugation. This violates numerous commandments in 

the Torah that require one to remember and internalize the great Exodus from 

slavery in ancient Egypt. One who willingly gives up his freedom is criticized 

as not listening to the revelation on Sinai and specifically to this verse in 

scripture: “The children of Israel are my servants and my servants only 

because I took them out of Egypt and I am their Lord” (Leviticus chapter 25 

verse 55).  

 

e) The Mishna era sage Rabbi Shimon, quoted by Rashi in Exodus chapter 21 

verse 5, explains that the above-mentioned verse in Leviticus means the 

People of Israel are G-d’s servants and no one else’s servants. One who does 

not abide by that notion of being G-d’s servant is in essence rebelling against 

                                                 
34 Rabbi Michoel Green, https://westbororabbi.blogspot.com/2020/12/immorality-of-human-cell-

lines.html  
35 Id. 
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G-d and not acknowledging the Exodus and G-d’s deliverance of the Children 

of Israel from ancient Egypt.  

 

f) In Judaism, freedom is not simply a civil right, but a religious obligation and a 

fundamental cornerstone of Torah Judaism.  The “Key to NYC” is a radical 

violation of the G-d-given freedom of the Jewish people, who know well the 

horrors of persecution and ghettoization by oppressive governments.36 

 

g) It is for the believer, not the government, to make a risk-benefit assessment of 

vaccination after prayer and consultation with spiritual and medical advisors. 

Medical facts concerning risk, benefits, natural immunity, etc. inform one’s 

religiously motivated decision in conscience to abstain from vaccination and 

trust in G-d rather than allow an invasion of bodily autonomy imposed by a 

government. 

 

77. In addition to these general beliefs, the Orthodox Jewish plaintiffs also hold 

common the following beliefs respecting their religious duty to avoid medical treatment which 

they believe, in their own personal risk-assessment in prayer before God and with rabbinical 

advice, could do more harm than good to themselves and their children: 

a) The advice of a doctor alone cannot suffice under the Torah for the acceptance 

of any medical treatment, particularly one as controversial as the COVID 

vaccines. More recently Torah leaders have stated that as general matter new 

medications such as vaccines should not be used until they have definitely 

been proven safe. 

 

b) One is morally obliged to make a risk-benefit analysis in arriving at a 

conscientious religious decision about vaccinations. If one is convinced that 

the risks outweigh the benefits, he must abstain from vaccination as a 

religious obligation.  The government cannot dictate this personal decision. 

 

c) It is for the parents, not the state, to decide what medical treatments they will 

allow to be administered to their children.  It is a violation of the Torah for a 

parent to surrender this responsibility to the state as a condition of freedom in 

society. 

 

d) Even the small risk of adverse reactions to a vaccine must be taken into 

consideration to comply with the Torah’s requirement of prudence in allowing 

medical treatment with informed consent. “Pikuach nefesh is a religious tenet 

                                                 
36 Points a) - j) reflect, paraphrase, or quote the document “Rabbinam Around the World Speak 

Up,” concerning the moral obligation of of Orthodox Jews to reject the available COVID-19 

vaccines. Cf. https://drive.google.com/file/d/10AftUR4AZjzMDWl2ocAbo_7XUrSwd2Ou/view  
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in Judaism that transcends nearly all others. Doing something you fear is 

unsafe violates a religious prohibition. Even if a plethora of doctors vouch for 

its safety, if you have reservations due to your own or others’ adverse 

experiences— and especially if your fears are confirmed by expert physicians 

who have cautioned against it, even if they are in the minority—then it is 

absolutely forbidden to expose your child to risk against your better 

conscience. This is a religious precept like any other. More importantly, 

Judaism recognizes valid religious grounds to decline any vaccine that you 

and your health care expert deem unnecessary.”37 

 

e) Exodus Chapter 15 verse 26 states: “I will not put sickness on you for I am the 

Lord your healer”. The holy commentary of Rashi quotes the Midrash for the 

truth that G-d will not allow illness to overcome the believer but will heal 

them. Vaccination at the command of a secular government, contrary to 

religious conviction and one’s own prayerful assessment of risk and benefits 

with the advice of spiritual advisors and physicians, is lack of faith in G-d’s 

promise of protection and is akin to a denial of the teaching of this biblical 

verse and therefore is a transgression. 

 

f) The requirement of state-compelled vaccination to participate in religious 

activity in those places declared off limits to the unvaccinated under “Key to 

NYC” is effectively a state-imposed addition to the 613 commandments in the 

Torah, which may not be added onto, and in effect creates a 614th Mitzvah: 

“Thou shalt be vaccinated prior to the performance of the other Mitzvot.” This 

is a violation of the verse and precept “Lo Toseef”—Thou shall not add onto 

the Torah. 

 

g) Rabbi Moshe Schreiber, better known as the Chasam Sofer (1762 to 1839), an 

ancestor of John Doe 1’s wife and the leading Orthodox Rabbi in opposition 

to the Reform Judaism movement, stated the famous aphorism Chadash Assur 

Min Hatorah: That which is new is prohibited by the Torah. This was 

specifically aimed at the attempts to overhaul and change ancient traditions 

and customs, by the followers of Reform Judaism. The notion that healthy 

people should be viewed as sick until they can prove their innocence by 

vaccination in order to be part of society is a new concept that is being forced 

on humanity as part of the “New Normal” and “Great Reset.” This 

newfangled posture in human relations that is being imposed by force, has no 

basis in the Torah. Demeaning and depriving someone of their essential 

human rights violates age old Torah notions of Kavod Habriyos - the dignity 

of man. It also violates both the letter and the spirit of many biblical 

commandments governing human relations known as the “Mitzvos Bein 

Adam Lechavero”—the obligations between man and his fellow. These new, 

unprecedented mandates have the effect of coercing us to abandon our belief 

system in exchange for “full participation” in society. 

                                                 
37 Cf. Rabbi Michoel Green, https://westbororabbi.blogspot.com/2020/01/exposing-lies.html  
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h) According to the Code of Jewish law called the Shulchan Aruch, written by 

Rabbi Yosef Caro and annotated by Rabbi Moshe Isserles (1488-1575), which 

is the foundation of all present day Jewish law, when life or death is at stake 

one must follow a minority opinion of two doctors counseling against the 

potential risk of death or serious harm that could lead to death from a certain 

medical treatment, even if a hundred doctors opine that it is safe, and one 

would transgress the law by not following the minority view counseling 

prudent avoidance of the risk when one’s life is at stake. Further, the patient’s 

decision regarding measures for health involving life-or-death decisions 

controls against the majority of doctors if the patient is joined by even one 

doctor. This is found in the Orach Chaim concerning everyday life (Section 

618:4).   

i) According to a famous commentator who lived in the early 20th century, 

commonly known as the Mishna Berura, the reason for this is that the Torah 

says you should “live by them [the Commandments]” and one derives from 

this statement that one must live by keeping the Commandments, not die by 

them. Thus, one must be very stringent when it comes to life-or-death issues, 

which is why the minority view ought to be followed.  (618:1:1). 

 

j) Given the dangers of adverse effects on children, who are at little or no risk of 

serious illness or death from COVID, then according to the opinion of the 

aforementioned Chasam Sofer, if someone were to vaccinate a child or receive 

vaccination during pregnancy that harmed the child in utero, “and, chas 

v’shalom, it were to lead to a mishap, the person would need to achieve 

atonement and perform the teshuva process like a murderer [and] cannot claim 

‘I went with the opinion of the experts who say it is a life-preserving 

substance, not a deadly poison…’”38 

 

k) According to the Torah, “it is a total and severe Issur to agree [to], assist [in], 

or give the vaccine to children, and anyone who is capable of preventing this 

is obligated to do so because of ‘Lo Saamod Al DamRayecha’ – “Do not stand 

by on your brothers blood’, and an abundance of Zechusim (merits) will be 

attributed to him.”39 

 

l) The duty to avoid the risk of vaccination for oneself and one’s children is even 

greater in those who, like the plaintiffs herein and their minor children, have 

already acquired natural immunity by having recovered from COVID. 

 

m) It is an Issur Chamur to coerce people to vaccinate via banning full 

participation in social life, which is considered the harming of someone’s 

Parnassah akin to bloodshed. (Shaul Hamelech and Givonim; Yevamos 78b 

and Bava Kama 119a). 

                                                 
38Cf. “Rabbinim Around the World Speak Up” (compendium of rabbinical opinions) 

https://drive.google.com/file/d/10AftUR4AZjzMDWl2ocAbo_7XUrSwd2Ou/view  
39 Id. 
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n) The rabbinical advice with which these plaintiffs concur is that “as long as it 

is not verified with certainty the benefits of these vaccines, and as long as the 

possible damages that might occur from them [exists], we are unable to 

recommend their usage, and at this stage the proper action is to abstain from 

them….”40  

 

o) Plaintiffs further concur with the view of 18 rabbis from the Orthodox 

community of Lakewood, NJ who declare that given the potential for adverse 

reactions, including sudden death, however rare, one must abstain from taking 

the available COVID vaccines. 

 

p) Therefore, under no circumstances and by no means can these plaintiffs allow 

the state to coerce them or their children into being injected with a COVID-19 

vaccine to “participate fully” in society. 

 

 

The Catholic Plaintiff’s Religious Objections 

to Coerced Covid-19 Vaccination 

 

78. Plaintiff John Doe 4 is a Catholic who contracted COVID from his “fully 

vaccinated” and “boosted” nurse wife, who was coerced into vaccination as a condition of 

employment, from which he recovered with resulting natural immunity. He holds the following 

sincere religious beliefs that compel him to abstain from the available COVID vaccines: 

a) He opposes abortion under any circumstances as the intrinsically evil killing of 

an innocent, and thus also opposes the     use of abortion-derived fetal cell lines for 

medical purposes and abortion-derived fetal stem cell research. 

 

b) He agrees with and follows the teaching of Bishop Athanasius Schneider that 

“Any link to the abortion process, even the most remote and implicit, will cast a 

shadow over the Church’s duty to bear unwavering witness to the truth that 

abortion must be utterly rejected. The ends cannot justify the means.”41 

 

c) It would be a violation of his deeply held religious beliefs, which inform his 

moral conscience, to take any of the available COVID-19 vaccines given their use 

of abortion-derived fetal cell lines in testing, development, or production, as 

pleaded above. 

 

                                                 
40 Letter signed by the Dayanim of the Beis Horaah for Medical Matters, Bnei Brak. 
41 Cf. Statement by Bishop Athanasius Schneider,  

https://web.colby.edu/coronaguidance/2020/12/11/schneider-vaccines/  
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d) By receiving one of the COVID vaccines currently available, all of which are 

abortion-connected, he believes he would be cooperating with the evil of abortion 

in a manner that violates his conscience and would sin gravely if he acted against 

his conscience by taking any of these vaccines. 

 

e) He does not accept, nor is he required to accept, the view of other Catholic 

bishops and even the Pope, that there is a therapeutically proportional reason to 

resort to abortion-connected vaccines which can justify “remote” cooperation in 

abortion. He rejects as a matter of religious conviction any medical cooperation 

in abortion, no matter how “remote.” 

 

f) He believes in the primacy of conscience in this matter. While one may personally 

conclude that recourse to abortion-connected vaccines can be justified in his or 

her case, “[a]t the same time, practical reason makes evident that vaccination is 

not, as a rule, a moral obligation and that, therefore, it must be voluntary.”  One 

who in conscience refuses vaccination need only take other protective measures 

to avoid spreading the virus.42 

 

g) He therefore agrees with the teaching of spiritual leaders, including certain 

Catholic bishops, who urge Christians to refuse said vaccines to avoid 

cooperation in abortion and to bear witness against it without compromise, and 

who defend the right to a religious exemption from vaccination, including the 

Bishops of Colorado, who teach that the state must respect the right in conscience 

to refuse COVID-19 vaccination even if other Catholics might decide otherwise.43 

 

h) He believes with religious conviction that the ensouled human person, made in 

the image and likeness of God, is an inviolable temple of the Holy Ghost and that 

civil authorities have no right to force anyone to be medicated or vaccinated 

against his or her will, whether or not the medication or vaccine is abortion-

connected, in order to “participate fully” in society. 

 

i) A risk-benefit analysis must factor into each person’s formulation of a 

conscientious religious position on the morality of vaccinations. He is aware of 

the vaccines’ side effects, which can be quite serious, their fading efficacy, 

requiring “booster shots,” their evident inability to prevent transmission or 

infection, and the fact that natural immunity, which he has acquired due to 

previous COVID infections, is likely more protective than injections with the 

available COVID-19 vaccines. These medical facts inform his religious 

conviction against involuntary or coerced vaccination as an invasion of bodily 

autonomy contrary to his religious beliefs.  

 

                                                 
42 “Note on the Morality of Using COVID Vaccines,” Congregation for the Doctrine of the Faith, 

December 21, 2020, https://tinyurl.com/36fe8uyz.  
43Cf.  https://denvercatholic.org/a-letter-from-the-bishops-of-colorado-on-covid-19-vaccine-

mandates/  
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Discriminatory Impact of “Key To NYC” 

on the Orthodox Jewish Plaintiffs 

 

79. As practicing Orthodox Jews, plaintiffs Jane Doe 1, individually and as parent and 

next friend of minor plaintiffs S. and R.; Jane Doe 2, individually and as parent and next friend of 

minor plaintiffs R., L., C., B., E., O., C., Y., and Y; and John Does 1-3 live in community with 

their fellow Orthodox Jews in various neighborhoods in the Eastern District, most of which are in 

Brooklyn and Queens. 

80. In plaintiffs’ communities the tenets and religious requirements of Orthodox 

Judaism are tightly integrated with daily life.  Hence not only their homes, but their kosher 

restaurants and other eateries, recreational facilities, cultural and social event spaces (for Bar and 

Bat Mitzvahs, wedding celebrations and other Jewish religious events), funeral homes, and New 

York City-based day and summer camps, where the Orthodox Jewish religion is part of the 

process of religious inculturation, are all oriented to an Orthodox Jewish community life that is, in 

many respects, separate and apart from the secular “mainstream.” Under “Key to NYC” all these 

indoor spaces are off-limits to these plaintiffs, under threat of heavy and escalating fines, unless 

they are vaccinated against their religious beliefs. 

81. Additionally, solely on account of their religious beliefs, which preclude COVID-

19 vaccination, the Orthodox Jewish plaintiffs are also barred from entering all the secular 

premises enumerated in ¶ 15 of this Complaint they might care to patronize themselves or for the 

social or cultural benefit of their children anywhere in New York City, including all restaurants 

and other food service facilities (where kosher-acceptable foods can be consumed),  museums, 

galleries, aquariums, zoos and botanical gardens, movie theaters, music or concert venues, 

commercial event and party venues, professional sports arenas and indoor stadiums, convention 
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centers and exhibition halls, performing arts theaters, bowling alleys, arcades, indoor play areas, 

pool and billiard halls, and other recreational game centers.  (EEO 317, 2.a (g) (i)-(iii)). 

82. Under “Key to NYC,” therefore, solely on account of their religiously motivated 

abstention from COVID-19 vaccination, the Orthodox Jewish plaintiffs are effectively ghettoized 

within their own communities and in the City at large, precisely according to the discriminatory 

intent expressed by the author of “Key to NYC,” ex-Mayor de Blasio, as pleaded above: “And we 

also know that people are going to get a really clear message – if you want to participate in our 

society fully, you’ve got to get vaccinated. You’ve got to get vaccinated.”  

83. Both facially and as applied to the Orthodox Jewish plaintiffs, “Key to NYC” is a 

patently unconstitutional exclusion from Jewish community spaces and civil society at large in the 

City of New York solely because these plaintiffs will not submit to COVID-19 vaccinations that 

violate their religion. 

84. Yet, as pleaded above, “Key to NYC” is riddled with secular exemptions from 

vaccination for those engaged in officially favored, risk-comparable secular activities, which 

system of exemptions triggers strict scrutiny, as pleaded more particularly below. 

85. As pleaded more fully below, in addition to its religiously discriminatory impact, 

“Key to NYC” infringes the Orthodox Jewish plaintiffs’ right to freedom of assembly as it 

prohibits their gathering with fellow Orthodox Jews or members of the general public for 

common purposes in any of the “covered premises.”    
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Discriminatory Impact of “Key to NYC” 

On the Catholic Plaintiff 

86. John Doe 4, who resides in the Eastern District, is an independent financial 

advisor whose business is based in Manhattan.   He is or was a member of several chambers of 

commerce. 

87. Plaintiff John Doe 4 has suffered the same unconstitutional social exclusion to 

which the Orthodox Jewish plaintiffs have been subjected, including being expelled from several 

business premises in Manhattan he wished to patronize during his workday because, as required 

by “Key to NYC,” he could not “show his papers” proving vaccination—an outcome reminiscent 

of his life in the Soviet Union, from which he escaped to make a life for himself in the free United 

States. 

88. In addition, “Key to NYC” has decimated plaintiff John Doe 4’s business, causing 

him to lose approximately 85% of his clientele because “Key to NYC” has driven from 

Manhattan clients who declined to be vaccinated or, as to those who remain, he is forbidden to 

enter their “covered premises” where he must be for face-to-face consultations. These premises 

include business offices, from which he was humiliatingly expelled, in full view of the public, 

because he was not a tenant but only an invitee to an event in the building for which “Key to 

NYC” required vaccination.   

89. “Key to NYC” has also destroyed plaintiff John Doe 4’s ability to network at 

events in “covered premises” to develop new clientele. He has suffered the personal and 

professional humiliation of being expelled, for lack of vaccination, from a key convention center 

for networking events and from all the elite private clubs where much of his networking and 

client development take place. 
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90. Because of “Key to NY,” plaintiff was forced to travel to a conference in Mexico 

for networking.  A fellow financial advisor traveling to the same conference was detained for a 

10-day quarantine in Mexico because he tested positive and would not be allowed back into the 

United States—at the same time COVID-infected non-citizens are allowed to walk freely across 

the border. 

91. Plaintiff John Doe 4’s professional and social life in Manhattan have been ruined 

by “Key to NYC” solely because of his religious objection to vaccination with an abortion-

connected vaccine that does not even prevent transmission or infection.  Yet those engaged in 

numerous comparable secular activities, as pleaded above, are not required to be vaccinated to 

“participate fully” in New York City society (as ex-Mayor de Blasio put it), even though they are 

spreading the virus, while the vaccinated majority are also spreading the virus. 

92. As pleaded more fully below, in addition to its religiously discriminatory impact 

in the form of social exclusion and effective ghettoization, “Key to NYC” infringes plaintiff John 

Doe 4’s right to freedom of assembly and freedom of association as it prohibits him from 

gathering with fellow Catholics or members of the general public for common purposes in any of 

the “covered premises.” 

93. As pleaded more fully below, “Key to NYC” further prohibits plaintiff John Doe 

4’s business association with others in the “covered premises” to which access is essential for 

client service, networking and client development. For example, as noted above, for lack of 

vaccination plaintiff John Doe 4 was expelled from a convention center where he wished to 

associate with potential clients, from private clubs where he also wished to associate with clients 

and potential clients, and from an event in an office building where he wished to associate with 

others for networking and client development. 
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COUNT I 

 

VIOLATION OF THE FREE EXERCISE CLAUSE 

OF THE UNITED STATES CONSTITUTON  

(42 U.S.C. § 1983) 

 

94. Plaintiffs hereby incorporate by reference ¶¶ 1-93 of this Complaint. 

95. “Key to NYC,” on its face and as applied, triggers strict scrutiny under the Free 

Exercise Clause because “government regulations are not neutral and generally applicable, and 

therefore trigger strict scrutiny under the Free Exercise Clause, whenever they 

treat any comparable secular activity more favorably than religious exercise.” Tandon v. Newsom, 

141 S. Ct. 1294, 1296, 209 L. Ed. 2d 355 (2021)(emphasis in original). 

96. “Key to NYC” impermissibly burdens all the plaintiffs’ religious exercise by way 

of intentional official exclusion from “fully participating” in society, under penalty of heavy fines, 

solely on account of plaintiffs’ sincerely held religious beliefs, which require them to abstain from 

COVID-19 vaccination.   

97. “Key to NYC,” on its face and as applied, targets Plaintiffs’ religious beliefs for 

disparate and discriminatory treatment as it excludes any religious exemption from its social 

disqualification regime while allowing numerous secular exemptions for favored activity, 

including sports and other entertainment provided by non-residents for the amusement of the 

privileged class of the vaccinated. 

98. “Key to NYC,” on its face and as applied, is a system of both categorical and 

individualized exemptions for favored secular activities, while forbidding any religious exemption 

from its regime of social exclusion. Even in the officially favored employment context, the City’s 

Law Department has provided biased and anti-religious “guidance” designed to defeat religious 
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exemption requests by employees of “covered entities,” thereby further evincing official hostility 

to religion in the “Key to NYC” regime. 

99. As to plaintiff Jane Doe 1 and her minor children S. and R., plaintiff Jane Doe 2 

and her minor children R., L., C., B., E., O., C., Y., and Y., plaintiff John Doe 1 and his minor 

child C., plaintiffs John Doe 2 and John Doe 3, “Key to NYC” unconstitutionally interferes with 

the integration of the Orthodox Jewish religion into all aspects of life in New York society, and 

the religious formation of the minor plaintiffs, by barring access to premises (beyond synagogues) 

where religious precepts are followed, religious formation takes place, and Orthodox Jewish 

adults and children engage in communal activity permeated with religion. 

100. “Key to NYC” also effectively ghettoizes the Orthodox Jewish plaintiffs and their 

minor children on account of their religious abstention from vaccination, treating them as non-

persons for the express purpose, as ex-Mayor de Blasio declared, of conveying the “message” that 

they must be vaccinated against their religious beliefs to “participate fully” in New York society. 

101. As to Catholic plaintiff John Doe 4, “Key to NYC” unconstitutionally interferes 

with his ability to socialize and work in New York City, thus effectively also making him a non-

person in the state-imposed ghetto of the unvaccinated, solely on account of his religious 

objection to COVID-19 vaccination. 

102. No compelling government interest, nor even a rational basis, justifies “Key to 

NYC,” which unconstitutionally and irrationally imposes social disqualification and virtual 

ghettoization on religious recusants from vaccination with still-experimental COVID vaccines 

that are now known to be unable to prevent infection or transmission, such that the officially 

favored vaccinated class as well as those exempted from vaccination under one of “Key to 

NYC’s” many exemptions, who together comprise the vast majority of New York City residents, 
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are contracting and spreading the virus even more widely and readily than the small minority of 

the unvaccinated, thereby negating the entire rationale for “Key to NYC.” 

103. In particular, there is no legitimate, rational, or compelling interest in “Key to 

NYC’s” exclusion of any exemption for sincerely held religious beliefs given that:  

a) Both the vaccinated and those exempted from vaccination are contracting and 

spreading COVID in New York City and therefore pose the same risk to 

public health as religious objectors to vaccination, or even a greater risk. 

 

b) The available COVID-19 vaccines cannot prevent transmission or infection by 

Omicron. 

 

c) Even the vaccinated must continue to wear masks indoors as if they were not 

vaccinated because they can still infect or be infected by others. 

 

d) Naturally immune persons who have recovered from COVID, including the 

plaintiffs specified above, have immunity equal or superior to vaccine-induced 

immunity, which has undeniably faded rapidly. 

 

e) Compelling universal vaccination for COVID under pain of social exclusion 

and fines on the theory that the vaccines might keep an individual out of the 

hospital, while not preventing infection or transmission, is no more justifiable 

than compelling people to observe other health measures that would prevent 

diseases that fill the hospitals every year: heart disease, lung cancer, diabetes, 

drug addiction, alcoholism and even influenza. 

 

104. Even if “Key to NYC” were a rational measure justified by a compelling state 

interest, it is not narrowly tailored to serve that interest as it is not the least restrictive means of 

pursuing it. Nearly every other jurisdiction in the United States has addressed the COVID 

pandemic without resorting to New York City’s draconian equivalent of a selectively applied, 

manifestly useless, vindictively punitive “vaccine passport” regime that has had no demonstrable 

public health benefit. 

105. Even the District of Columbia, one of the few places in the United States that has 

imposed a city-wide vaccine “passport” regime, allows an exemption for “A person entitled by 

law to a reasonable accommodation due to a medical condition or a sincerely held religious 
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belief.”44  According to the guidance document for this mandate, patrons with a religious 

exemption who seek entry to covered premises may “show documentation of medical or religious 

exemptions.” 45 As D.C. Mayor Bowser explained regarding the documentation of the religious 

exemption: “I don’t know exactly what they’re going to show other than attestation from 

themselves that they have a religious objection.”46 

106. Likewise, Chicago’s “vaccine passport” regime exempts “Individuals who have 

previously received a medical or religious exemption (e.g., from an employer), provided such 

patrons show the establishment proof of the medical or religious exemption and a COVID-19 test 

administered by a medical professional within the last 72 hours prior to entering.”47 

107. Neither the public interest nor the balancing of hardships favors “Key to NYC” 

over plaintiff’s free exercise of religion, as the vaccinated, those exempted from vaccination 

under the numerous exceptions in the “Key to NYC” regime, and the unvaccinated are all 

spreading the virus, and the risk of viral spread is greater with the vaccinated/exempted vast 

majority than it is with the small minority of the unvaccinated, including plaintiffs.   

108. Moreover, as the CDC guidelines now allow for the return of COVID-infected 

and even symptomatic health care professionals to work with very vulnerable patients, it is 

manifest that the public interest does not favor excluding the unvaccinated from social life in 

places otherwise open to the general public. 

                                                 
44 Mayor’s Order, 2021-148, § 3(b), https://tinyurl.com/8394pkhh  
45 Cf. “VaxDC: Vaccination Entry Requirement for Certain Businesses: Guidance and FAQ,” 

https://coronavirus.dc.gov/sites/default/files/dc/sites/coronavirus/page_content/attachments/DCH

ealthVaxDC1.3.22.pdf  Note that this regime of obsessive testing of asymptomatic people only 

swells the number of reported “cases” thus adding to COVID hysteria. 
46 https://www.washingtonian.com/2022/01/06/dc-will-allow-for-medical-and-religious-

exemptions-to-vaccine-mandate-for-indoor-venues/  
47 Order of the Commissioner of Health of the City of Chicago, No. 2021-2, January 18, 2022, 

https://tinyurl.com/mrxcr44e  

  

Case 1:22-cv-00676   Document 1   Filed 02/07/22   Page 39 of 96 PageID #: 39

https://tinyurl.com/8394pkhh
https://coronavirus.dc.gov/sites/default/files/dc/sites/coronavirus/page_content/attachments/DCHealthVaxDC1.3.22.pdf
https://coronavirus.dc.gov/sites/default/files/dc/sites/coronavirus/page_content/attachments/DCHealthVaxDC1.3.22.pdf
https://www.washingtonian.com/2022/01/06/dc-will-allow-for-medical-and-religious-exemptions-to-vaccine-mandate-for-indoor-venues/
https://www.washingtonian.com/2022/01/06/dc-will-allow-for-medical-and-religious-exemptions-to-vaccine-mandate-for-indoor-venues/
https://tinyurl.com/mrxcr44e


40 

 

 

109. In the absence of injunctive relief prohibiting enforcement of “Key to NYC,” the 

plaintiffs have suffered, and imminently will continue to suffer, irreparable harm from 

infringement of their constitutional right to free exercise of their religious convictions against 

COVID vaccination because they are continuously subject to fines and exclusion from 

“participating fully” in society unless they submit to injection. 

110. Plaintiffs have no adequate remedy at law to prevent the continuing violation of 

their constitutional liberties and sincerely held religious beliefs. 

COUNT II 

VIOLATION THE FIRST AMENDMENT TO THE UNITED STATES 

CONSTITUTION - FREEDOM OF ASSEMBLY AND ASSOCIATION 

(42 U.S.C. § 1983) 

 

111. Plaintiffs here incorporate ¶¶ 1-110 of the Complaint. 

112. As government punishment for not being vaccinated, “Key to NYC” infringes all 

of the plaintiffs’ First Amendment right to freedom of assembly by prohibiting them, under 

penalty of heavy fines, from gathering with others for common purposes in any of the “covered” 

premises comprising most of the aspects of social life in the City of New York, be they publicly 

or privately owned. 

113. Additionally, “Key to NYC” infringes plaintiff John Doe 4’s First Amendment 

right to associate with others in the “covered premises” for business purposes. 

114. In the absence of injunctive relief prohibiting enforcement of “Key to NYC,” the 

plaintiffs have suffered, and imminently will continue to suffer, irreparable harm from 

infringement of their constitutional rights. 

115. Plaintiffs have no adequate remedy at law to prevent the continuing violation of 

their First Amendment liberties. 
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COUNT III 

VIOLATION OF THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH 

AMENDMENT TO THE UNITED STATES CONSTITUTION 

(42 U.S.C. § 1983) 

 

116. Plaintiffs hereby incorporate by reference ¶¶ 1-110 of the Complaint. 

117. The Fourteenth Amendment to the United States Constitution guarantees 

plaintiffs’ right to equal protection under the law, according to which all similarly situated 

persons must be treated alike. 

118. On its face and as applied, “Key to NYC” is an unconstitutional abridgment of 

plaintiffs’ right to equal protection because it treats them differently from similarly situated 

people—those exempted from COVID vaccination for secular reasons—solely on the basis of 

their religious objection to COVID vaccination. 

119. Because it infringes the fundamental right to Free Exercise by penalizing the 

suspect class of religion, “Key to NYC” is subject to strict scrutiny, which it fails. 

120. Even if “Key to NYC” did not infringe the fundamental right to Free Exercise, it 

violates the Equal Protection Clause because its discriminatory distinction between the class of 

the vaccinated and those exempted from vaccination, on the one hand, and the class of the 

unvaccinated on the other is arbitrary and capricious. The much larger class of the 

vaccinated/exempted poses at least the same risk, and likely an even greater risk, of viral spread 

than the unvaccinated minority, thereby negating the entire rationale for “Key to NYC”: i.e., “the 

recent appearance in the City of the highly transmissible Omicron variant of COVID-19 suggests 

an increased risk of reinfection.”   

121. Therefore, even if “Key to NYC” did not infringe a fundamental right, it violates 

the Equal Protection Clause because the unvaccinated are “intentionally treated differently from 
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others similarly situated and… there is no rational basis for the difference in treatment.” Vill. of 

Willowbrook v. Olech, 528 U.S. 562, 564, 120 S. Ct. 1073, 1074, 145 L. Ed. 2d 1060 (2000).  

122. “Key to NYC” further violates the Equal Protection Clause because it arbitrarily, 

capriciously, and irrationally visits punishment on the unvaccinated for “spreading the virus” 

while the privileged vaccinated class and the privileged class of exemptees from vaccination are 

no less capable of “spreading the virus” and are in fact spreading it. 

123. The social exclusion of religiously motivated vaccine recusants under “Key to 

NYC” is thus not “rationally related to legitimate government interests.” Washington v. 

Glucksberg, 521 U.S. 702, 728, 117 S. Ct. 2258, 2271, 138 L. Ed. 2d 772 (1997).  Nor is the 

punishment of religious objectors to vaccination under “Key to NYC” substantially related to an 

important government interest because it subverts that interest at every turn while punishing only 

religiously motivated vaccine recusants for allegedly “spreading the virus.” 

124. Under any applicable standard—strict scrutiny, which applies here, intermediate 

scrutiny or rational basis review or intermediate scrutiny—”Key to NYC” is violative of the 

Equal Protection Clause. 

125. In the absence of injunctive relief prohibiting enforcement of “Key to NYC,” the 

plaintiffs have suffered, and imminently will continue to suffer, irreparable harm from denial of 

equal protection of the law. 

126. Plaintiffs have no adequate remedy at law to prevent the continuing violation of 

their rights under the Equal Protection Clause. 
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COUNT IV 

VIOLATION OF THE FOURTEENTH AMENDMENT   

SUBSTANTIVE DUE PROCESS 

(42 U.S.C. § 1983) 

 

127. Plaintiffs hereby incorporate by reference ¶¶ 1-109 of the Complaint. 

128. For the reasons stated above, in addition to the enumerated constitutional right to 

Free Exercise of religion, “Key to NYC” infringes several well-established liberty interests 

embraced by the substantive due process clause of the Fourteenth Amendment, recognized as 

such by the United States Supreme Court in a vast body of cases.  See generally, Washington v. 

Glucksberg, 521 U.S. 702, 719–20, 117 S. Ct. 2258, 2267, 138 L. Ed. 2d 772 (1997) (collating 

cases). 

129. By reducing their children to second-class citizens in New York City unless their 

parent-plaintiffs consent to have them vaccinated against their religion, “Key to NYC,” both 

facially and as applied, violates the liberty interests of plaintiffs Jane Doe 1, Jane Doe 2 and John 

Doe 1 in directing the education and upbringing of their children, including access to the 

necessary facilities. 

130. “Key to NYC,” both facially and as applied, violates all the plaintiffs’ liberty 

interest in bodily integrity by excluding them from society, under threat of heavy fines, unless 

they consent to be injected with experimental vaccines they neither want nor need, particularly in 

view of naturally acquired immunity. 

131.  “Key to NYC,” both facially and as applied, violates all the plaintiffs’ liberty 

interest in the right to refuse unwanted medical treatment which, as shown above, no longer has—

and arguably never had—any public health benefit in terms of preventing viral spread as opposed 

to debatable benefit as individual treatment for alleviation of COVID symptoms, as to which each 
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plaintiff has the fundamental right to make an informed risk-benefit assessment not dictated by 

the Mayor of New York City or his Health Commissioner. 

132. “Key to NYC,” both facially and as applied, also violates plaintiff John Doe 4’s 

right to earn his livelihood by any lawful calling. Allgeyer v. State of La., 165 U.S. 578, 589, 17 S. 

Ct. 427, 431, 41 L. Ed. 832 (1897); Hund v. Cuomo, 501 F. Supp. 3d 185, 203 (W.D.N.Y. 2020) 

133. “Key to NYC,” both facially and as applied, violates plaintiffs’ right to freedom 

of movement.  Ramos v. Town of Vernon, 353 F.3d 171, 176 (2d Cir. 2003). 

134. “Key to NYC,” both facially and as applied, violates plaintiff John Doe 2’s and 

plaintiff John Doe 3’s Fourteenth Amendment liberty interest in the  privacy and confidentiality 

of their medical and other personal information by mandating that, as a condition of any religious 

exemption from vaccination by the yeshivas that employ them, their employers must maintain a 

record accessible to government officials pertaining to their vaccination status, medical history 

respecting COVID, and  their religious beliefs, which are none of the State’s business. Whalen v. 

Roe, 429 U.S. 589, 599, 97 S.Ct. 869, 51 L.Ed.2d 64 (1977). 

135. The official demand for access to such information under “Key to NYC” 

constitutes egregious conduct by the executive branch of City government that shocks the 

conscience. Hancock v. Cty. of Rensselaer, 882 F.3d 58, 65 (2d Cir. 2018). 

136. “Key to NYC” also arbitrarily and irrationally punishes religiously motivated 

recusants from vaccination, reducing them to second-class citizenship and depriving them of “full 

participation” in society, while the vaccinated and those exempted from vaccination are allowed 

to spread the virus without restriction.  “Key to NYC” thus constitutes executive conduct “that is 

so outrageously arbitrary as to constitute a gross abuse of governmental authority.” Harlen 

Assocs. v. Inc. Vill. of Mineola, 273 F.3d 494, 505 (2d Cir. 2001). 
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137. The “gross abuse of governmental authority” involved in “Key to NYC” is 

compounded by the fact that the Mayor of New York City and the Commissioner of Health are 

utterly without authority to enact or enforce what amounts to sweeping social legislation 

exclusively within the purview of the City Council as legislative body.  Cf. N.Y. City Charter, 

 ch. 2, § 2.   

138. “Key to NYC” is no mere rule but rather an ultra vires usurpation of the City 

Council’s legislative function because it “interferes with commonplace daily activities 

preferred by large numbers of people [and] must necessarily wrestle with complex value 

judgments concerning personal autonomy and economics. That is policy-making, not rule-

making.” New York Statewide Coal. of Hisp. Chambers of Com. v. New York City Dep’t of Health 

& Mental Hygiene, 23 N.Y.3d 681, 699, 16 N.E.3d 538, 548 (2014); see also,  Subcontractors 

Trade Ass'n v. Koch, 62 N.Y.2d 422, 426, 465 N.E.2d 840, 842 (1984). 

139. In the absence of injunctive relief prohibiting enforcement of “Key to NYC,” the 

plaintiffs have suffered, and imminently will continue to suffer, irreparable harm from 

infringement of the aforesaid liberty interests in violation of substantive due process.  

140. Plaintiffs have no adequate remedy at law to prevent continuing violation of their 

liberty interests as a matter of substantive due process. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs respectfully pray for relief as follows as to all Counts: 

(A) A city-wide temporary restraining order, followed by preliminary and then 

permanent injunction, restraining and enjoining the defendants, their officers, agents, employees, 

attorneys and successors in office, and all other persons in active concert or participation with 

them (“the City”), from enforcing, threatening to enforce, attempting to enforce, or otherwise 
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requiring compliance with “Key to NYC” such that “Key to NYC” is suspended in operation to 

the extent that the City is barred from enforcing any of its provisions against plaintiffs and those 

similarly situated; 

(B) A declaratory judgment declaring that, on its face and as applied by defendants, 

“Key to NYC” is unconstitutional, unlawful, and unenforceable in that: 

(1) “Key to NYC” violates the Free Exercise Clause of the First Amendment 

by depriving Plaintiffs and others similarly situated of the free exercise of religion 

under a regulation that is neither neutral nor generally applicable but rather favors 

secular over religious reasons for exemption from COVID-19 vaccination; 

(2)  “Key to NYC” violates plaintiffs’ First Amendment rights to freedom of 

assembly and association. 

(3)  Key to NYC” infringes plaintiffs’ right to equal protection by treating 

them differently from similarly situated people—those exempted from COVID 

vaccination for secular reasons—solely on the basis of their religious objection to 

COVID vaccination, thereby infringing the fundamental right to free exercise of 

religion. 

(4) In the alternative: 

(i) “Key to NYC” violates the Equal Protection Clause as to each plaintiff 

because, even if it did not infringe fundamental rights, its discriminatory 

distinction between the class of the vaccinated/exempted and the class of 

religiously motivated recusants from vaccination is arbitrary and capricious 

as both classes are spreading the virus and the much larger class of the 

vaccinated/exempted poses at least the same risk, and likely an even greater 
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risk, of viral spread than the unvaccinated minority, thereby negating the 

entire rationale for “Key to NYC.”  

(ii) “Key to NYC” further violates the Equal Protection Clause as to each 

plaintiff because it arbitrarily, capriciously, and irrationally visits 

punishment on religious recusants from vaccination by way of social 

exclusion under threat of fines for seeking to do the same thing as the 

unvaccinated/exempted are allowed to do: live normally and participate 

fully in society even if they might spread the virus. 

(5)  “Key to NYC” infringes, in the manner and as to the plaintiffs affected as 

pleaded above, plaintiffs’ liberty interests in the education and upbringing of children, 

bodily integrity, the right to refuse unwanted medical treatment, the right to earn 

one’s livelihood, freedom of movement, and the privacy and confidentiality of medical 

and other personal information  

(C) An award of nominal damages of one dollar ($1). 

(D) An award of reasonable costs and expenses of this action, including a reasonable 

attorney’s fee, in accordance with 42 U.S.C. § 1988; and 

(E) Such other and further relief as the Court deems equitable and just under the 

circumstances. 

Dated:  February 7, 2022.                                    Respectfully submitted, 

Michael G. McHale  

Pro hac vice application to be submitted 

Counsel - Thomas More Society 

10506 Burt Circle, Ste. 110 

Omaha, NE 68114 

Telephone: 402-501-8586 

mmchale@thomasmoresociety.org 

Co-counsel for plaintiffs 

_______________________________ 

Christopher A. Ferrara (CF-7123) 

Special Counsel - Thomas More Society 

148-29 Cross Island Parkway 

Whitestone, Queens, New York 11357 

Telephone: 718-357-1040 

cferrara@thomasmoresociety.org 

Counsel for Plaintiffs 
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VERIFICATION 

 

   I, Jane Doe 1, am over the age of 18 and am a plaintiff in this action.  The allegations that 

pertain to me in this VERIFIED COMPLAINT are true and correct, based upon my personal 

knowledge (unless otherwise indicated), and if called upon to testify as to their truthfulness, I 

would and could do so competently.  I declare under penalty of perjury, under the laws of the 

United States, that the foregoing statements are true and correct. 

Dated:  February 4, 2022 

 

      ________________________________________ 

        Jane Doe 1
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VERIFICATION 

 

   I, Jane Doe 2, am over the age of 18 and am a plaintiff in this action.  The allegations that 

pertain to me in this VERIFIED COMPLAINT are true and correct, based upon my personal 

knowledge (unless otherwise indicated), and if called upon to testify as to their truthfulness, I 

would and could do so competently.  I declare under penalty of perjury, under the laws of the 

United States, that the foregoing statements are true and correct. 

Dated:  February 4, 2022 

 

      ________________________________________ 

        Jane Doe 2
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VERIFICATION 

 

   I, John Doe 1, am over the age of 18 and am a plaintiff in this action.  The allegations that 

pertain to me in this VERIFIED COMPLAINT are true and correct, based upon my personal 

knowledge (unless otherwise indicated), and if called upon to testify as to their truthfulness, I 

would and could do so competently.  I declare under penalty of perjury, under the laws of the 

United States, that the foregoing statements are true and correct. 

Dated:  February 4, 2022 

 

      ________________________________________ 

        John Doe 1
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VERIFICATION 

 

   I, John Doe 2, am over the age of 18 and am a plaintiff in this action.  The allegations that 

pertain to me in this VERIFIED COMPLAINT are true and correct, based upon my personal 

knowledge (unless otherwise indicated), and if called upon to testify as to their truthfulness, I 

would and could do so competently.  I declare under penalty of perjury, under the laws of the 

United States, that the foregoing statements are true and correct. 

Dated:  February 4, 2022 

 

      ________________________________________ 

        John Doe 2
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VERIFICATION 

 

   I, John Doe 3, am over the age of 18 and am a plaintiff in this action.  The allegations that 

pertain to me in this VERIFIED COMPLAINT are true and correct, based upon my personal 

knowledge (unless otherwise indicated), and if called upon to testify as to their truthfulness, I 

would and could do so competently.  I declare under penalty of perjury, under the laws of the 

United States, that the foregoing statements are true and correct. 

Dated:  February 4, 2022 

 

      ________________________________________ 

        John Doe 3
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VERIFICATION 

 

   I, John Doe 4, am over the age of 18 and am a plaintiff in this action.  The allegations that 

pertain to me in this VERIFIED COMPLAINT are true and correct, based upon my personal 

knowledge (unless otherwise indicated), and if called upon to testify as to their truthfulness, I 

would and could do so competently.  I declare under penalty of perjury, under the laws of the 

United States, that the foregoing statements are true and correct. 

Dated:  February 4, 2022 

 

      ________________________________________ 

        John Doe 4 
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THE CITY OF NEW YORK 

OFFICE OF THE MAYOR 

NEW YORK, N. Y. 10007 

EMERGENCY EXECUTIVE ORDER NO. 317 
December 15, 2021 

WHEREAS, the COVID-19 pandemic has severely impacted New York City and its 

economy, and is addressed effectively only by joint action of the City, State, and Federal 

governments; and 

WHEREAS, the state of emergency to address the threat and impacts of COVID-19 in the 
City ofNew York first declared in Emergency Executive Order No. 98, and extended most recently 

by Emergency Executive Order No. 296, remains in effect; and 

WHEREAS, on October 29, 2021, U.S. Food and Drug Administration authorized the 
emergency use of the Pfizer-BioNTech COVID-19 Vaccine for the prevention of COVID-19 to 

include children 5 through 11 years of age; and 

WHEREAS, on November 26, 2021, New York State Governor Kathy Hochul issued 
Executive Order No. 11 to address new emerging threats across the State posed by COVID-19, 

finding that New York is experiencing COVID-19 transmission at rates the State has not seen since 
April 2020 and that the rate of new COVID-19 hospital admissions has been increasing over the 

past month to over 300 new admissions a day; and 

WHEREAS, the recent appearance in the City of the highly transmissible Omicron variant 
of COVID-19 suggests an increased risk of reinfection; and 

WHEREAS, 70% of City residents are fully vaccinated and mandating vaccinations at the 
types of establishments that residents frequent will incentivize vaccinations, increasing the City's 

vaccination rates and saving lives; and 

WHEREAS, additional reasons for requiring the measures continued in this Order are set 
forth in Emergency Executive Order No. 316; 

NOW, THEREFORE, pursuant to the powers vested in me by the laws of the State ofNew 

York and the City of New York, including but not limited to the New York Executive Law, the 

New York City Charter and the Administrative Code of the City of New York, and the common 
law authority to protect the public in the event of an emergency: 

Section 1. I hereby direct that Emergency Executive Order No. 316, dated December 13, 
2021, shall be superseded in its entirety by the provisions of section 2 of this Order. 
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§ 2. a. The program set forth in this section shall be known as the "Key to NYC" program.

b. I hereby order that, except as provided in subdivision c of this section, a covered
entity shall not permit a patron, full- or part-time employee, intern, volunteer, or contractor 

to enter a covered premises without displaying proof of vaccination and identification 

bearing the same identifying information as the proof of vaccination. However, for a child 
under the age of 18 only proof of vaccination, and not additional idenfication, is required 

to be displayed. 

c. I hereby order that the following individuals are exempted from this section, and

therefore may enter a covered premises without displaying proof of vaccination, provided 

that such individuals wear a face mask at all times except when they are consuming food 
or beverages: 

(1) Individuals entering for a quick and limited purpose (for example, using the

restroom, placing or picking up an order or service, changing clothes in a locker room,
or performing necessary repairs);

(2) A nonresident perfonning artist not regularly employed by the covered entity, or a
nonresident individual accompanying such a performing artist, while the performing

artist or individual is in a covered premises for the purposes of such artist's
performance, except that a performing artist is not required to wear a face mask while

performing;

(3) A nonresident professional or college athlete/sports team that is not based in New

York City (i.e., not a New York City "home team"), or a nonresident individual

accompanying such professional or college athlete/sports team, who enters a covered

premises as part of their regular employment for purposes of the professional or college
athlete/sports team competition, except that such athlete is not required to wear a face

mask while playing in a competition;

( 4) An individual 5 years of age or older who enters a covered premises to participate
in a school or after-school program offered by any pre-kindergarten through grade

twelve public or non-public school, the Department of Youth & Community

Development (DYCD), or another City agency, except that Department of Education
(DOE) and charter school students participating in high risk extracurricular activities

must comply with the vaccination requirements for high risk extracurricular activities
as described in the relevent Order of the Commissioner of Health and Mental Hygiene

Order issued on December 10, 2021;

(5) An individual who enters for the purposes of voting or, pursuant to law, assisting
or accompanying a voter or observing the election; and

( 6) An individual who was younger than five years of age on December 13, 2021, until

45 days after such individual's fifth birthday.
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d. I hereby direct each covered entity to develop and keep a written record describing
the covered entity's protocol for implementing and enforcing the requirements of this 

section. Such written record shall be available for inspection upon a request of a City 

official as allowed by law. 

e. I hereby direct each covered entity to:

(1) Maintain a copy of workers' proof of vaccination or, if applicable, a record of

reasonable accommodation(s) as described in paragraph (2)(iv) of this subdivision; or

(2) Maintain a record of such proof of vaccination, provided that such record shall

include:

(i) the worker's name; and

(ii) whether the person is fully vaccinated; and

(iii) for a worker who submits proof of the first dose of a two-dose vaccine, the date

by which proof of the second dose must be provided, which must be no later than
45 days after the proof of first dose was submitted; and

(iv) for a worker who does not submit proof of COVID-19 vaccination because of
a reasonable accommodation, the record must indicate that such accommodation

was provided, and the covered entity must separately maintain records stating the

basis for such accommodation and any supporting documentation provided by such

worker; or

(3) Check the proof of vaccination before allowing a worker to enter the workplace and
maintain a record of the verification.

For a non-employee worker, such as a contractor, a covered entity may request that the 

worker's employer confirm the proof of vaccination in lieu of maintaining the above 

records. A covered entity shall maintain a record of such request and confirmation. 

Records created or maintained pursuant to this section shall be treated as confidential. 

A covered entity shall, upon request by a City agency, make available for inspection 

records required to be maintained by this section, consistent with applicable law. 

f. I hereby direct each covered entity to post a sign in a conspicuous place that is

viewable by prospective patrons prior to entering the establishment. The sign must alert 

patrons to the vaccination requirement in this section and inform them that employees and 

patrons are required to be vaccinated. The Department for Health and Mental Hygiene 

("DOHMH") shall detennine the text of such sign and provide a template on its website 

that a covered entity may use. A covered entity may use the sign available online at 
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nyc.gov/keytoNYC, or use its own sign, provided its sign must be no smaller than 8.5 

inches by 11 inches, with text provided by DOHMH in at least 14-point font. 

g. For the purposes of this Order:

(1) "Contractor" means the owner or employee of any business that a covered entity
has hired to perform work within a covered premise.

(2) "Covered entity" means any entity that operates one or more covered premises,
except that it shall not include pre-kindergarten through grade twelve (12) public and
non-public schools and programs, houses of worship, childcare programs, semor
centers, community centers, or as otherwise indicated by this Order.

(3) "Covered premises" means any of the following locations, except as provided in
subparagraph (iv) of this paragraph:

(i) Indoor Entertainment and Recreational Settings, and Certain Event and

Meeting Spaces including indoor portions of the following locations, regardless of
the activity at such locations: movie theaters, music or concert venues, adult
entertainment, casinos, botanical gardens, commercial event and party venues,
museums, aquariums, zoos, professional sports arenas and indoor stadiums,
convention centers and exhibition halls, hotel meeting and event spaces, performing
arts theaters, bowling alleys, arcades, indoor play areas, pool and billiard halls, and
other recreational game centers;

(ii) Indoor Food Services, including indoor portions of food service
establishments offering food and drink, including all indoor dining areas of food
service establishments that receive letter grades as described in section 81.51 of the
Health Code; businesses operating indoor seating areas of food courts; catering
food service establishments that provide food indoors on its premises; and any
indoor portions of an establishment that is regulated by the New York State
Department of Agriculture and Markets offering food for on-premises indoor
consumption. The requirements of this Order shall not apply to any establishment
offering food or drink exclusively for off-premises or outdoor consumption, or to a
food service establishment providing only charitable food services, such as soup
kitchens; and

(iii) Indoor Gyms and Fitness Settings, including indoor portions of standalone
and hotel gyms and fitness centers, gyms and fitness centers in higher education
institutions, yoga/Pilates/barre/dance studios, boxing/kickboxing gyms, fitness
boot camps, indoor pools, CrossFit or other plyometric boxes, and other facilities
used for conducting group fitness classes.

(iv) "Covered premises" do not include houses of worship or locations in a
residential or office building the use of which is limited to residents, owners, or
tenants of that building.
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(4) "Identification" means an official document bearing the name of the individual and

a photo or date of birth. Examples of acceptable identification include but are not

limited to: driver's license, non-driver government ID card, IDNYC, passport, and

school ID card.

(5) "Indoor portion" means any part of a covered premises with a roof or overhang that

is enclosed by at least three walls, except that the following will not be considered an

indoor portion: (1) a structure on the sidewalk or roadway if it is entirely open on the

side facing the sidewalk; and (2) an outdoor dining structure for individual parties, such

as a plastic dome, if it has adequate ventilation to allow for air circulation.

(6) "Nonresident" means any individual who is not a resident of New York City.

(7) "Patron" means any individual 5 years of age or older who patronizes, enters,

attends an event, or purchases goods or services within a covered premise.

(8) "Proof of vaccination" means proof of receipt of a full regimen of a COVID-19
vaccine authorized for emergency use or licensed for use by the U.S. Food and Drug

Administration or authorized for emergency use by the World Health Organization, not
including any additional recommended booster doses, except that for children who are

5 years of age or older as of December 13, 2021, but younger than 12 years of age,

"proof of vaccination" means proof of receipt of at least one dose of such a vaccine
until January 28, 2022, after which time it shall mean proof of receipt of a full regimen
of such vaccine. Such proof may be established by:

(i) A CDC COVID-19 Vaccination Record Card or an official immunization record
from the jurisdiction, state, or country where the vaccine was administered or a
digital or physical photo of such a card or record, reflecting the person's name,
vaccine brand, and date administered; or

(ii) A New York City COVID Safe App (available to download on Apple and
Android smartphone devices);

(iii) A New York State Excelsior Pass;

(iv) CLEAR's digital vaccine card; or

(v) any other method specified by the Commissioner of Health and Mental Hygiene
as sufficient to demonstrate proof of vaccination.

(9) "Worker" means an individual who works in-person in New York City at a
workplace in New York City. Worker includes a full- or part-time staff member,
employer, employee, intern, volunteer or contractor of a covered entity, as well as a
self-employed individual or a sole practitioner.
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Worker does not include an individual who works from their own home and whose 

employment does not involve interacting in-person with co-workers or members of the 

public. Worker also does not include an individual who enters the workplace for a quick 

and limited purpose. 

(10) "Workplace" means any location, including a vehicle, where work is performed

in the presence of another worker or member of the public.

h. I hereby direct that each instance that a covered entity fails to check an individual's
vaccination status shall constitute a separate violation of this section. 

i. I hereby direct the City's Commission on Human Rights to publish guidance to assist
covered entities in complying with this section in an equitable manner consistent with 
applicable provisions of the New York City Human Rights Law. 

j. I hereby direct, in accordance with section 25 of the Executive Law, that staff from
any agency designated by the Commissioner of Health and Mental Hygiene shall enforce 
the directives set forth in this section. 

k. (1) I hereby direct that any person or entity who is determined to have violated the
requirements of the Key to NYC program shall be subject to a fine, penalty and
forfeiture of not less than $1,000. If the person or entity is determined to have
committed a subsequent violation of this section within twelve months of the initial

violation for which a penalty was assessed, such person or entity shall be subject to a
fine, penalty and forfeiture of not less than $2,000. For every violation thereafter, such
person or entity shall be subject to a fine, penalty and forfeiture of not less than $5,000
if the person or entity committed the violation within twelve months of the violation
for which the second penalty was assessed. This section may be enforced pursuant to

sections 3.05, 3.07, or 3.11 of the Health Code and sections 558 and 562 of the Charter.

(2) I hereby suspend: (i) Appendix 7-A of Chapter 7 of Title 24 of the Rules of the City
of New York to the extent it would limit a violation of this section to be punished with

a standard penalty of $1,000 or a default penalty of$ 2,000; and (ii) sec ti on 7 -0 8 of such
Chapter 7 and section 3 .11 of the Health Code, to the extent such provisions would

limit the default penalty amount that may be imposed for a violation of this section to

$2,000.

(3) Notwithstanding the foregoing, this subdivision shall not apply until December 27,

2021 with respect to proof of receipt of a second dose of a two-dose vaccine.

1. Covered entities shall comply with further guidelines issued by DOHMH to further
the intent of this section and increase the number of vaccinated individuals in the City. 

m. I hereby order that section 20-1271 of the Administrative Code of the City of New
York is modified by adding the following provision to the definition of "just cause:" 

Notwithstanding any provision of this chapter, a fast food employer shall be deemed to 
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have just cause when a fast food employee has failed to provide proof of vaccination 

required by an emergency executive order issued in response to the COVID-19 pandemic 
and shall not be required to follow progressive discipline procedures prior to terminating 

the employee, provided that the employee shall have 30 days from the date when the 
employer notified the employee of the requirement to submit such proof and the employee 

shall be placed on leave following such notification until such proof is provided. This 

provision shall not excuse the employer from the responsibility to provide a reasonable 

accommodation where required by law. 

§ 3. This Emergency Executive Order shall take effect immediately.
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SUMMARY OF EXPRESS TERMS 

 

These regulations clarify the authority and duty of the New York State Department of Health 

(“Department”) and local health departments to protect the public in the event of an outbreak of 

communicable disease, through appropriate public health orders issued to persons diagnosed 

with or exposed to a communicable disease. These regulations also require hospitals to report 

syndromic surveillance data to the Department upon direction from the Commissioner and 

clarify reporting requirements for clinical laboratories with respect to communicable diseases.  
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Pursuant to the authority vested in the Public Health and Health Planning Council and the 

Commissioner of Health by Sections 225, 576, and 2803 of the Public Health Law, Section 2.2 

of Title 10 (Health) of the Official Compilation of Codes, Rules and Regulations of the State of 

New York is amended, Section 2.6 is repealed and a new Section 2.6 is added, a new Section 

2.13 is added, Sections 2.25 through 2.30 are repealed, a new Section 58-1.14 is added, and 

Section 405.3 is amended, to be effective upon publication of a Notice of Adoption in the New 

York State Register, to read as follows: 

 

Subdivision (b) and (c) of Section 2.2 are amended, and new subdivisions (h) through (q) are 

added, to read as follows: 

(b) [A case is defined as] Case shall mean a person who has been diagnosed [as likely to have] 

as having a particular disease or condition. The diagnosis may be based [solely] on clinical 

judgment, signs and symptoms combined with known exposure based on the best available 

evidence of transmissibility to a case or suspected case, [solely] and/or on laboratory 

evidence, [or on both criteria] as applicable. 

 

(c) [A suspected case is defined as] Suspected case shall mean a person who has been 

[diagnosed] determined as [likely to have] possibly having a particular disease or condition. 

[The suspected diagnosis] A suspected case may be based [solely] on signs and symptoms, 

signs and symptoms combined with known exposure based on the best available evidence of 

transmissibility to a case or suspected case, [or solely] and/or on laboratory evidence, [or on 

both criteria] as applicable. The term “suspected case” shall include persons under 
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investigation, consistent with any guidance that the Commissioner of Health may issue with 

respect to a particular disease. 

 

* * * 

 

(h) Contact shall mean any person known to have been sufficiently associated with a case or 

suspected case that, based on the best available evidence of transmissibility, such person has 

had the opportunity to contract a particular disease or condition. 

  

(i) Isolation shall mean the physical separation and confinement of an individual or group of 

individuals who are infected or reasonably determined by the State Commissioner of Health 

or local health authority to be infected with a highly contagious disease or organism, for such 

time as will prevent or limit the transmission of the reportable disease or organism to non-

isolated individuals, in the clinical judgment of the State Commissioner of Health, or of the 

local health authority and consistent with any direction that the State Commissioner of 

Health may issue.   

 

(j) Quarantine shall mean the physical separation and confinement of an individual or groups of 

individuals who are reasonably determined by the State Commissioner of Health or local 

health authority to have been exposed to a highly contagious communicable disease, but who 

do not show signs or symptoms of such disease, for such time as will prevent transmission of 

the disease, in the clinical judgment of the State Commissioner of Health, or of the local 
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health authority and consistent with any direction that the State Commissioner of Health may 

issue.   

(k) Home quarantine or home isolation shall mean quarantine or isolation in a person’s home, 

consistent with this Part and any direction that the State Commissioner of Health may issue; 

(l) Congregate quarantine shall mean quarantine at a location operated or contracted by the 

State or local health authority, consistent with this Part and any direction that the State 

Commissioner of Health may issue, where multiple persons are quarantined;   

(m) Highly contagious communicable disease shall mean a communicable disease or unusual 

disease that the State Commissioner of Health determines may present a serious risk of harm 

to the public health, for which isolation or quarantine may be required to prevent its spread.   

(n) Monitor shall mean contacting a person who is the subject of an isolation or quarantine order 

by the State Department of Health or local health authority, to ensure compliance with the 

order and to determine whether such person requires a higher level of medical care, 

consistent with any direction that the State Commissioner of Health may issue. 

(o) Mandatory quarantine shall mean quarantine pursuant to a legal order consistent with this 

Part. 

(p) Voluntary quarantine shall mean quarantine pursuant to a voluntary agreement with a public 

health authority. 

(q) Confinement shall mean enforcement of an isolation or quarantine order through the use or 

possible use of law enforcement personnel. 
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Section 2.6 is repealed and replaced as follows: 

2.6 Investigations and Response Activities.  

(a) Except where other procedures are specifically provided in law, every local health authority, 

either personally or through a qualified representative, shall immediately upon receiving a 

report of a case, suspected case, outbreak, or unusual disease, investigate the circumstances 

of such report at any and all public and private places in which the local health authority has 

reason to believe, based on epidemiological or other relevant information available, that such 

places are associated with such disease.  Such investigations and response activities shall, 

consistent with any direction that the State Commissioner of Health may issue: 

(1) Verify the existence of a disease or condition;  

(2) Ascertain the source of the disease-causing agent or condition; 

(3) Identify unreported cases; 

(4) Locate and evaluate contacts of cases and suspected cases, as well as those reasonably 

expected to have been exposed to the disease; 

(5) Collect and submit, or cause to be collected or submitted, for laboratory examination 

such specimens as may furnish necessary or appropriate information for determining the 

source of disease, or to assist with diagnosis; and furnish or cause to be furnished with 

such specimens pertinent data on forms prescribed by the State Commissioner of Health, 

including but not limited to the history of cases, physical findings and details of the 

epidemiological investigation; 

(6) Examine the processes, structures, conditions, machines, apparatus, devices, equipment, 

records, and material within such places that may be relevant to the investigation of 

disease or condition;  
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(7) Instruct a responsible member of a household or entity, as applicable, to implement 

appropriate actions to prevent further spread of a disease; and 

(8) Take any other steps to reduce morbidity and mortality that the local health authority 

determines to be appropriate.  

 

 

(b) When a case or suspected case of a disease, condition, outbreak, or unusual disease occurs in 

any business, organization, institution, or private home, the person in charge of the business, 

organization, institution or the home owner, as well as any individuals or entities required to 

report pursuant to sections 2.10 and 2.12 of this Part, shall cooperate with the State 

Department of Health and local health authorities in the investigation of such disease, 

condition, outbreak, or unusual disease.  

 

(c) Investigation Updates and Reports. 

(1) Upon request of the State Department of Health, the local health authority shall submit 

updates and reports on outbreak investigations to the State Department of Health.  The 

content, timeframe, and manner of submission of such updates shall be determined by the 

State Department of Health. 

(2) The local health authority shall complete investigation reports of outbreaks within 30 

days of the conclusion of the investigation in a manner prescribed by the State 

Commissioner of Health, unless the State Commissioner of Health prescribes a different 

time period. 
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(d) Commissioner authority to lead investigation and response activities. 

(1) The State Commissioner of Health may elect to lead investigation and response activities 

where: 

(i) Residents of multiple jurisdictions within the State are affected by an outbreak of 

a reportable disease, condition, or unusual disease; or  

(ii) Residents in a jurisdiction or jurisdictions within the State and in another state or 

states are affected by an outbreak of a reportable disease, condition, or unusual 

disease; or  

(iii)An outbreak of an unusual disease or a reportable disease or condition involves a 

single jurisdiction with the high potential for statewide impact. 

(2) Where the State Commissioner of Health elects to lead investigation and response 

activities pursuant to paragraph (1) of this subdivision, local health authorities shall take 

all reasonable steps to assist in such investigation and response, including supply of 

personnel, equipment or information. Provided further that the local health authority shall 

take any such action as the State Commissioner of Health deems appropriate and that is 

within the jurisdiction of the local health authority. Any continued investigation or 

response by the local health authority shall be solely pursuant to the direction of the State 

Commissioner of Health, and the State Commissioner of Health shall have access to any 

investigative materials which were heretofore created by the local health authority. 

 

New section 2.13 is added to read as follows: 

2.13 Isolation and Quarantine Procedures 
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(a) Duty to issue isolation and quarantine orders 

(1) Whenever appropriate to control the spread of a highly contagious communicable 

disease, the State Commissioner of Health may issue and/or may direct the local 

health authority to issue isolation and/or quarantine orders, consistent with due 

process of law, to all such persons as the State Commissioner of Health shall 

determine appropriate.  

(2) Paragraph (1) of this subdivision shall not be construed as relieving the authority and 

duty of local health authorities to issue isolation and quarantine orders to control the 

spread of a highly contagious communicable disease, consistent with due process of 

law, in the absence of such direction from the State Commissioner of Health. 

(3) For the purposes of isolation orders, isolation locations may include home isolation or 

such other residential or temporary housing location that the public health authority 

issuing the order determines appropriate, where symptoms or conditions indicate that 

medical care in a general hospital is not expected to be required, and consistent with 

any direction that the State Commissioner of Health may issue. Where symptoms or 

conditions indicate that medical care in a general hospital is expected to be required, 

the isolation location shall be a general hospital.  

(4) For the purposes of quarantine orders, quarantine locations may include home 

quarantine, other residential or temporary housing quarantine, or quarantine at such 

other locations as the public health authority issuing the order deems appropriate, 

consistent with any direction that the State Commissioner of Health may issue. 

 

(b) Any isolation or quarantine order shall specify: 
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(1) The basis for the order; 

(2) The location where the person shall remain in isolation or quarantine, unless travel is 

authorized by the State or local health authority, such as for medical care; 

(3) The duration of the order; 

(4) Instructions for traveling to the isolation or quarantine location, if appropriate; 

(5) Instructions for maintaining appropriate distance and taking such other actions as to 

prevent transmission to other persons living or working at the isolation or quarantine 

location, consistent with any direction that the State Commissioner of Health may issue; 

(6) If the location of isolation or quarantine is not in a general hospital, instructions for 

contacting the State and/or local health authority to report the subject person’s health 

condition, consistent with any direction that the State Commissioner of Health may issue; 

(7) If the location of isolation or quarantine is a multiple dwelling structure, that the person 

shall remain in their specific dwelling and in no instance come within 6 feet of any other 

person, and consistent with any direction that the State Commissioner of Health may 

issue; 

(8) If the location of isolation or quarantine is a detached structure, that the person may go 

outside while remaining on the premise, but shall not leave the premise or come within 6 

feet of any person who does not reside at the premise, or such other distance as may be 

appropriate for the specific disease, and consistent with any direction that the State 

Commissioner of Health may issue; 

(9) Such other limitations on interactions with other persons as are appropriate, consistent 

with any direction that the State Commissioner of Health may issue; 
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(10) Notification of the right to request that the public health authority issuing the 

order inform a reasonable number of persons of the conditions of the isolation or 

quarantine order; 

(11) A statement that the person has the right to seek judicial review of the order; 

(12) A statement that the person has the right to legal counsel, and that if the person is 

unable to afford legal counsel, counsel will be appointed upon request. 

 

(c) Whenever a person is subject to an isolation or quarantine order, the State Department of 

Health or local health authority, or the local health authority at the State Department of 

Health’s direction shall, consistent with any direction issued by the State Commissioner of 

Health: 

(1) monitor such person to ensure compliance with the order and determine whether such 

person requires a higher level of medical care; 

(2) whenever appropriate, coordinate with local law enforcement to ensure that such 

person comply with the order; and  

(3) the extent such items and services are not available to such person, provide or arrange 

for the provision of appropriate supports, supplies and services, including, but not 

limited to: food, laundry, medical care, and medications. 

 

(d) If the location of an isolation or quarantine order is owned by a landlord, hotel, motel or 

other person or entity, no such landlord or person associated with such hotel, motel or other 

person or entity shall enter the isolation or quarantine location without permission of the 
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local health authority, and consistent with any direction that the State Commissioner of 

Health may issue. 

 

(e) No article that is likely to be contaminated with infective material may be removed from a 

premise where a person is isolated or quarantined unless the local health authority determines 

that such article has been properly disinfected or protected from spreading infection, or 

unless the quarantine period expires and there is no risk of contamination. Such 

determinations shall be made pursuant to any direction that the State Commissioner of Health 

may issue. 

 

(f)  Any person who violates a public health order shall be subject to all civil and criminal 

penalties as provided for by law. For purposes of civil penalties, each day that the order is 

violated shall constitute a separate violation of this Part. 

(g)  Duty of attending physician 

(1) Every attending physician shall immediately, upon discovering a case or suspected 

case of a highly contagious reportable communicable disease, cause the patient to be 

appropriately isolated and contact the State Department of Health and the local health 

authority where the patient is isolated and, if different, the local health authority where 

the patient resides.   

 

(2) Such physician shall advise other members of the household regarding precautions to 

be taken to prevent further spread of the disease, consistent with any direction that the 

State Commissioner of Health may issue.   
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(3) Such physician shall furnish the patient, or caregiver of such patient where applicable, 

with detailed instructions regarding the disinfection and disposal of any contaminated 

articles, consistent with any direction that the State Commissioner of Health may issue. 

 

Sections 2.25, 2.26, 2.27. 2.28, 2.29, and 2.30 are repealed. 

Paragraph (11) of subdivision (d) of section 405.3 is amended, paragraph (12) is renumbered 

paragraph (13), and a new paragraph (12) is added, to read as follows: 

(d) Records and reports. Any information, records or documents provided to the department shall 

be subject to the applicable provisions of the Public Health Law, Mental Hygiene Law, 

Education Law, and the Public Officers Law in relation to disclosure. The hospital shall maintain 

and furnish to the Department of Health, immediately upon written request, copies of all 

documents, including but not limited to:  

* * * 

(11)  written minutes of each committee's proceedings. These minutes shall include at least the 

following: 

(i)  attendance; 

(ii)  date and duration of the meeting; 

(iii)  synopsis of issues discussed and actions or recommendations made; [and] 

(12) whenever the commissioner determines that there exists an outbreak of a highly contagious 

communicable disease pursuant to Part 2 of this Title or other public health emergency, such 
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syndromic surveillance data as the commissioner deems appropriate, which the hospital shall 

submit in the manner and form determined by the commissioner; and 

(13) any record required to be kept by the provisions of this Part. 

* * * 

New section 58-1.14 is added to read as follows:  

Section 58-1.14 Reporting of certain communicable diseases. 

(a) The commissioner shall designate those communicable diseases, as defined by section 2.1 of 

the Sanitary Code, that require prompt action, and shall make available on the Department’s 

website a list of such communicable diseases. 

(b) Laboratories performing tests for screening, diagnosis or monitoring of communicable 

diseases requiring prompt action pursuant to subdivision (a) of this section, for New York State 

residents and/or New York State health care providers, shall: 

(i) immediately report to the commissioner all positive results for such communicable 

diseases in a manner and format as prescribed by the commissioner; and  

(ii) report all results, including positive, negative and indeterminate results, to the 

commissioner in a time and manner consistent with Public Health Law § 576-c. 

* * * 

Section 405.3 is amended by adding a new subdivision (g) as follows: 

(g) Whenever the commissioner determines that there exists an outbreak of a highly contagious 

communicable disease pursuant to Part 2 of this Title or other public health emergency, the 
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commissioner may direct general hospitals, as defined in Article 28 of the public health law, and 

consistent with the federal Emergency Medical Treatment and Labor Act (EMTALA), to accept 

patients pursuant to such procedures and conditions as the commissioner may determine 

appropriate. 
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REGULATORY IMPACT STATEMENT 

 

Statutory Authority: 

 The statutory authority for the regulatory amendments to Part 2 of Title 10 of the Official 

Compilation of Codes, Rules and Regulations of the State of New York is Section 225 of the 

Public Health Law (PHL), which authorizes the Public Health and Health Planning Council 

(PHHPC), subject to the approval of the Commissioner of Health (Commissioner), to establish 

and amend the State Sanitary Code (SSC) provisions related to any matters affecting the security 

of life or health or the preservation and improvement of public health in the State of New York. 

Additionally, Section 2103 of the PHL requires all local health officers to report cases of 

communicable disease to the New York State Department of Health (Department). 

The statutory authority for the proposed new section 58-1.14 of Title 10 of the Official 

Compilation of Codes, Rules and Regulations of the State of New York is section 576 of the 

PHL, which authorizes the Department to adopt regulations prescribing the requirements for the 

proper operation of a clinical laboratory, including the methods and the manner in which testing 

or analyses of samples shall be performed and reports submitted. 

The statutory authority for the proposed amendments to section 405.3 of Title 10 of the 

Official Compilation of Codes, Rules and Regulations of the State of New York is section 2803 

of the PHL, which authorizes PHHPC to adopt and amend rules and regulations, subject to the 

approval of the Commissioner, to implement the purposes and provisions of PHL Article 28, and 

to establish minimum standards governing the operation of health care facilities.  
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Legislative Objectives: 

 The legislative objective of PHL § 225 is, in part, to protect the public health by 

authorizing PPHPC, with the approval of the Commissioner, to amend the SSC to address public 

health issues related to communicable disease.  

 The legislative objective of PHL § 576 is, in part, to promote public health by 

establishing minimum standards for clinical laboratory testing and reporting of test results, 

including to the Department for purposes of taking prompt action to address outbreaks of 

disease. 

The legislative objective of PHL § 2803 includes among other objectives authorizing 

PHHPC, with the approval of the Commissioner, to adopt regulations concerning the operation 

of facilities licensed pursuant to Article 28 of the PHL, including general hospitals. 

 

Needs and Benefits: 

The 2019 Coronavirus (COVID-19) is a disease that causes mild to severe respiratory 

symptoms, including fever, cough, and difficulty breathing.  People infected with COVID-19 

have had symptoms ranging from those that are mild (like a common cold) to severe pneumonia 

that requires medical care in a general hospital and can be fatal, with a disproportionate risk of 

severe illness for older adults and/or those who have serious underlying medical health 

conditions.   

On January 30, 2020, the World Health Organization (WHO) designated the COVID-19 

outbreak as a Public Health Emergency of International Concern. On a national level, the 

Secretary of Health and Human Services determined on January 31, 2020 that as a result of 

confirmed cases of COVID-19 in the United States, a public health emergency existed and had 
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existed since January 27, 2020, nationwide.  Thereafter, the situation rapidly evolved throughout 

the world, with many countries, including the United States, quickly progressing from the 

identification of travel-associated cases to person-to-person transmission among close contacts of 

travel-associated cases, and finally to widespread community transmission of COVID-19.   

Now, over a year and half after the first cases were identified in the United States, 

Centers for Disease Control and Prevention (CDC) has identified a concerning national trend of 

increasing circulation of the SARS-CoV-2 Delta variant. Since early July, cases have risen more 

than 10-fold, and over 99 percent of the sequenced recent positives in New York State were the 

Delta variant.   

In light of this situation, these regulations update, clarify and strengthen the Department’s 

authority as well as that of local health departments to take specific actions to control the spread 

of disease, including actions related to investigation and response to a disease outbreak, as well 

as the issuance of isolation and quarantine orders.   

The following is a summary of the amendments to the Department’s regulations: 

Part 2 Amendments: 

- Relocate and update definitions, and add new definitions  

• Repeal and replace current section 2.6, related to investigations, to make existing 

clarify local health department authority. 

- Sets forth specific actions that local health departments must take to investigate 

a case, suspect case, outbreak, or unusual disease. 

- Requires individuals and entities subject to a public health investigation to 

cooperate with the Department and local health departments. 
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- While the Department works collaboratively with local health departments on a 

variety of public health issues, including disease control, this regulation clarifies 

the authority for the Commissioner to lead disease investigation activities under 

certain circumstances (i.e., where there is potential for statewide impact, 

multiple jurisdictions impacted, or impact on one or more New York State 

jurisdictions and another state or states), while working collaboratively with 

impacted local health departments.  In all other situations, local health 

departments retain the primary authority and responsibility to control 

communicable disease within their respective jurisdictions, with the Department 

providing assistance as needed.   

(i) Codifies in regulation the requirement that local health departments send reports the 

Department during an outbreak. 

• New section 2.13 added to clarify isolation and quarantine procedures.  

- Clarify that the State Department of Health has the authority to issue isolation 

and quarantine orders, as do local departments of health. 

- Clarifies locations where isolation or quarantine may be appropriate. 

- Sets forth requirements for the content of isolation and quarantine orders. 

- Specifies other procedures that apply when a person is isolated or quarantined. 

- Explicitly states that violation of an order constitutes grounds for civil and/or 

criminal penalties 

- Relocates and updates existing regulatory requirements that require the 

attending physician to report cases and suspected cases to the local health 
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authority, and to requires physicians to provide instructions concerning how to 

protect others. 

Part 58 Amendments 

• New section 58-1.14 added clarifying reporting requirements for certain 

communicable diseases 

- Requires the Commissioner to designate those communicable disease that 

require prompt action, and to make available a list of such disease on the 

State Department of Health website. 

- Requires clinical laboratories to immediately report positive test results for 

communicable diseases identified as requiring prompt attention, in a manner 

and format identified by the Commissioner. 

- Requires clinical laboratories to report all test result, including negative and 

indeterminate results, for communicable diseases identified as requiring 

prompt attention, via the Electronic Clinical Laboratory Reporting System 

(ECLRS). 

Part 405 Amendments  

• Mandates hospitals to report syndromic surveillance data during an outbreak of a 

highly contagious communicable disease. 

• Permits the Commissioner to direct hospitals to take patients during an outbreak of a 

highly contagious communicable disease, which is consistent with the federal 

Emergency Medical Treatment and Labor Act (EMTALA). 
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COSTS: 

 

Costs to Regulated Parties: 

The requirement that hospital submit syndromic surveillance reports when request during 

an outbreak is not expected to result in any substantial costs.  Hospitals are already regularly and 

voluntarily submitting data to the Department, and nearly all of them submit such reports 

electronically.  With regard to the Commissioner directing general hospitals to accept patients 

during an outbreak of a highly contagious communicable disease, hospitals are already required 

to adhere to the federal Emergency Medical Treatment and Labor Act (EMTALA).  

Accordingly, both of these proposed amendments will not impose any substantial additional cost 

to hospitals.  

 Clinical laboratories must already report communicable disease testing results using the 

ECLRS and must also immediately report communicable diseases pursuant to PHL § 2102. The 

regulation simply clarifies existing requirements and is not anticipated to imposes any substantial 

additional costs beyond those costs that laboratories would incur in the absence of these 

regulations.  

Although there are costs associated with disease investigation and response for any 

outbreak, these regulations clarify and strengthen the existing authorities and responsibilities of 

local governments.  As such, these regulations do not impose any substantial additional costs 

beyond what local health departments would incur in the absence of these regulations. 

 

Costs to Local and State Governments: 

 Although there are costs associated with disease investigation and response for any 

outbreak, these regulations clarify and strengthen the existing authorities and responsibilities of 

local governments.  As such, these regulations do not impose any substantial additional costs 
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beyond what local health departments would incur in the absence of these regulations. Further, 

making explicit the Department’s authority to lead investigation activities will result in increased 

coordination of resources, likely resulting in a cost-savings for State and local governments. 

 Any clinical laboratories operated by a local government must already report 

communicable disease testing results using the ECLRS and must also immediately report 

communicable diseases pursuant to PHL § 2102. The regulation simply clarifies existing 

requirements and is not anticipated to imposes any substantial additional costs beyond those 

costs that laboratories would incur in the absence of these regulations. 

To the extent that the State Department of Health and local health departments issue 

isolation and quarantine orders in response to COVID-19, such actions will impose costs upon 

the state. As the scope of any outbreak is difficult to predict, the cost to the State of issuing such 

orders cannot be predicted at this time. 

 

Paperwork: 

 Some hospitals may be required to make additional syndromic surveillance reports that 

they are not already making. Otherwise, these regulations do not require any additional 

paperwork.  

Local Government Mandates: 

 Under existing regulation, local health departments already have the authority and 

responsibility to take actions to control the spread of disease within their jurisdictions.  The 

proposed amendments clarify these existing authorities and duties. 
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Duplication:  

 There is no duplication in existing State or federal law. 

 

Alternatives: 

 The alternative would be to leave in place the current regulations on disease investigation 

and isolation and quarantine.  However, many of these regulatory provisions have not been 

updated in fifty years and should be modernized to ensure appropriate response to a disease 

outbreak, such as COVID-19. 

 

Federal Standards: 

States and local governments have primary authority for controlling disease within their 

respective jurisdictions.  Accordingly, there are no federal statutes or regulations that apply to 

disease control within NYS.  

 

Compliance Schedule: 

The regulations will become effective upon publication of a Notice of Adoption in the 

New York State Register.   

 

Contact Person: Katherine Ceroalo 

   New York State Department of Health  

   Bureau of Program Counsel, Regulatory Affairs Unit 

   Corning Tower Building, Room 2438 

   Empire State Plaza 

   Albany, New York 12237 

   (518) 473-7488 

   (518) 473-2019 (FAX) 

   REGSQNA@health.ny.gov  
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REGULATORY FLEXIBILITY ANALYSIS 

 

 

Effect on Small Business and Local Government: 

 Under existing regulation, local health departments already have the authority and 

responsibility to take actions to control the spread of disease within their jurisdictions.  The 

proposed amendments clarify these existing authorities and duties. 

 

Compliance Requirements: 

 Under existing regulation, local health departments already have the authority and 

responsibility to take actions to control the spread of disease within their jurisdictions.  The 

proposed amendments clarify these existing authorities and duties. With respect to mandating 

syndromic surveillance reporting during an outbreak of a highly infectious communicable 

disease, hospitals are already reporting syndromic surveillance data regularly and voluntarily.  

With respect to clinical laboratories, they must already report communicable disease testing 

results using the ECLRS and must also immediately report communicable diseases pursuant to 

PHL § 2102. The regulation simply clarifies existing requirements and is not anticipated to 

imposes any substantial additional costs beyond those costs that laboratories would incur in the 

absence of these regulations. 

 

Professional Services: 

 It is not expected that any professional services will be needed to comply with this rule. 
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Compliance Costs:   

Although there are costs associated with disease investigation and response for any 

outbreak, these regulations clarify and strengthen the existing authorities and responsibilities of 

local governments.  As such, these regulations do not impose any substantial additional costs 

beyond what local health departments would incur in the absence of these regulations.  

 Further, making explicit the Department’s authority to lead investigation activities will 

result in increased coordination of resources, likely resulting in a cost-savings for State and local 

governments. 

 

Economic and Technological Feasibility:   

There are no economic or technological impediments to the rule changes. 

 

Minimizing Adverse Impact: 

 As the proposed regulations largely clarify existing responsibility and duties among 

regulated entities and individuals, any adverse impacts are expected to be minimal.  The 

Department, however, will work with regulated entities to ensure they are aware of the new 

regulations and have the information necessary to comply. 

 

Small Business and Local Government Participation: 

Due to the emergent nature of COVID-19, small business and local governments were 

not consulted. If these regulations are proposed for permanent adoption, all parties will have an 

opportunity provided comments during the notice and comment period. 
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RURAL AREA FLEXIBILITY ANALYSIS 

 

Type and Estimated Numbers of Rural Areas: 

While this rule applies uniformly throughout the state, including rural areas, for the 

purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state 

defined by Exec. Law § 481(7) (SAPA § 102(10)).  Per Exec. Law § 481(7), rural areas are 

defined as “counties within the state having less than two hundred thousand population, and the 

municipalities, individuals, institutions, communities, and programs and such other entities or 

resources found therein.  In counties of two hundred thousand or greater population ‘rural areas’ 

means towns with population densities of one hundred fifty persons or less per square mile, and 

the villages, individuals, institutions, communities, programs and such other entities or resources 

as are found therein.” 

The following 44 counties have a population of less than 200,000 based upon 2020 

United States Census data: 

 

Allegany County  Greene County  Schoharie County  

Broome County Hamilton County  Schuyler County 

Cattaraugus County  Herkimer County  Seneca County 

Cayuga County  Jefferson County  St. Lawrence County  

Chautauqua County Lewis County Steuben County 

Chemung County Livingston County Sullivan County  

Chenango County  Madison County  Tioga County  

Clinton County  Montgomery County Tompkins County  

Columbia County  Ontario County Ulster County 

Cortland County Orleans County Warren County  

Delaware County Oswego County  Washington County 

Essex County Otsego County  Wayne County  

Franklin County Putnam County  Wyoming County 

Fulton County  Rensselaer County Yates County 

Genesee County Schenectady County  
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The following counties of have population of 200,000 or greater, and towns with 

population densities of 150 person or fewer per square mile, based upon the United States 

Census estimated county populations for 2010: 

 

Albany County  Monroe County  Orange County  

Dutchess County  Niagara County  Saratoga County  

Erie County Oneida County  Suffolk County  

 Onondaga County   

 

Reporting, Recordkeeping, and Other Compliance Requirements; and Professional 

Services: 

 As the proposed regulations largely clarify existing responsibilities and duties among 

regulated entities and individuals, no additional recordkeeping, compliance requirements, or 

professional services are expected.  With respect to mandating syndromic surveillance reporting 

during an outbreak of a highly infectious communicable disease, hospitals are already reporting 

syndromic surveillance data regularly and voluntarily.  Additionally, the requirement for local 

health departments to continually report to the Department during an outbreak is historically a 

practice that already occurs. With respect to clinical laboratories, they must already report 

communicable disease testing results using the ECLRS and must also immediately report 

communicable diseases pursuant to PHL § 2102.  

 

Compliance Costs: 

 As the proposed regulations largely clarify existing responsibility and duties among 

regulated entities and individuals, no initial or annual capital costs of compliance are expected 

above and beyond the cost of compliance for the requirements currently in Parts 2, 58 and 405. 
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Economic and Technological Feasibility: 

 There are no economic or technological impediments to the rule changes. 

 

Minimizing Adverse Impact: 

 As the proposed regulations largely clarify existing responsibility and duties among 

regulated entities and individuals, any adverse impacts are expected to be minimal.  The 

Department, however, will work with local health departments to ensure they are aware of the 

new regulations and have the information necessary to comply. 

 

Rural Area Participation: 

Due to the emergent nature of COVID-19, parties representing rural areas were not 

consulted. If these regulations are proposed for permanent adoption, all parties will have an 

opportunity provided comments during the notice and comment period. 
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JOB IMPACT STATEMENT   

 The Department of Health has determined that this regulatory change will not have a 

substantial adverse impact on jobs and employment, based upon its nature and purpose. 
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12.20.21 
 

 

Guidance on Accommodations for Workers 

Per the December 13, 2021 Order of the Commissioner of Health workplaces are required to exclude staff who 
are not vaccinated and do not fit within exceptions provided by the Order no later than December 27, 2021.  

Pursuant to Section 6 of that order, workers may apply for a Reasonable Accommodation to be exempt from this 
requirement. Reasonable accommodations may be granted for religious reasons and for documented medical 
reasons (including documented medical reasons relating to pregnancy).    

In some cases it may be appropriate to allow a brief extension of time to be vaccinated for a person who is the 
victim of domestic violence, sex offenses or stalking. A claim for a reasonable accommodation on this basis 
should be supported by documentation from a social worker, clergy member or other professional who can 
confirm the worker’s status as a victim. 

Employers may deny accommodations that impose an undue burden on the employer. EEOC guidance states 
that whether undue hardship exists should be based on an analysis of several factors, including:  

• the nature and cost of the accommodation needed;  

• the overall financial resources of the facility making the reasonable accommodation; the number of persons 
employed at this facility; the effect on expenses and resources of the facility;  

• the overall financial resources, size, number of employees, and type and location of facilities of the employer 
(if the facility involved in the reasonable accommodation is part of a larger entity);  

• the type of operation of the employer, including the structure and functions of the workforce, the geographic 
separateness, and the administrative or fiscal relationship of the facility involved in making the accommodation 
to the employer;  

• the impact of the accommodation on the operation of the facility.  

The attached checklists are not legal advice. The checklists are intended to guide employers and managers in 
evaluating requests they may receive from workers for reasonable accommodations or exemptions from the 
requirement that they be vaccinated against COVID-19. It is not intended, nor is it a substitute for legal advice 
from a licensed attorney.  

For more information about the reasonable accommodation process you can review the information provided 
by the New York City Commission on Human Rights and the Equal Employment Opportunity Commission. 

MAINTAIN COPIES OF COMPLETED CHECKLISTS TO SERVE AS A RECORD FOR ANY EXEMPTIONS OR 
ACCOMMODATIONS THAT ARE GRANTED.  
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12.20.21 
 

 

Accommodation for Medical Reasons 

All medical documentation must be from the worker’s health care provider with a valid medical license. The 
below are circumstances found by the CDC and the New York City Department of Health and Mental Hygiene as 
worthy of medical exemption from vaccination: 

1. A Permanent Medical Exemption may be granted if:  
 
� Worker had a severe allergic reaction (for example, anaphylaxis or angioedema) after a previous dose or to a 
component of all three approved COVID-19 vaccines. 
 
�  Worker has a known diagnosed allergy to a component in all three approved COVID-19 vaccines.  
 
2. A Temporary Medical Exemption may be granted if:  
 
�  Worker has presented medical documentation showing that they are within 90 days of monoclonal antibody 
or convalescent plasma treatment of COVID-19.  
 
�  Worker has presented medical documentation showing they recently underwent stem cell transplant, CAR 
Tcell therapy, or other therapy or treatment that would temporarily interfere with the worker’s ability to 
respond adequately to vaccination, or mount an immune response due to treatment.  
 
�  Worker has Pericarditis or myocarditis.  
 
The length of a temporary medical exemption will be determined on a case-by-case basis after considering the 
medical documentation. An employee will be required to be vaccinated at the end of the temporary period.  
 
If any of the above boxes in 1 or 2 are checked, Worker may receive an accommodation and not be vaccinated.   
 

Accommodation 
 
�  Weekly PCR testing for COVID-19 and Masking at all times when not eating or drinking. Any eating or drinking 
must occur at least six feet away from others.  
 
�  Telework or remote work that does not expose others to the accommodated worker.  
 
�  Leave of Absence.  
 
�  Other ____________________________________________________________________________________  
 
�  No accommodation is granted because the unvaccinated worker would likely pose a direct threat to 
themselves or others.  
 
�  No accommodation is granted because accommodation presents an undue burden on the employer.  
 
Worker Name:_______________________________________________    Date: __________________________  
 
Temporary Accommodation Ends On: ____________________________________________________________ 
 
Employer Representative: ___________________________________________    Title: _____________________  
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12.20.21 
 

 

Accommodation for Religious Reasons 
 
1. Is the request based solely on a personal, political, or philosophical preference?  
�  The government should not force people to get vaccines or interfere with medical decisions.  
�  This vaccine is not safe or ineffective.  
�  COVID is a hoax. 
�  Other expression of personal, political or philosophical belief _______________________________________ 
___________________________________________________________________________________________ 
  
If any of the above are the only basis for the accommodation request, Worker does not qualify for a religious 
accommodation.   
 
2. Is the request based on a sincerely held religious, moral, or ethical belief?  
�  Worker has explained/documented how the belief requires the worker not to be vaccinated. 

> Worker saying, for example, they practice a particular religion is not enough on its own.  
> A clergy letter is not required, but helpful and persuasive when the clergy is someone who has a personal 

relationship with the employee; Form letters or letters from out-of-town clergy who do not know the worker 
generally are not.  
�  The worker has not taken other kinds of vaccinations previously.  

>If worker has received other vaccines, they should explain why those vaccines were not against their 
religion.  
�  Worker says religious belief prevents them from allowing certain substances to enter their body. 

>If yes, the worker should list/describe other commonly used medicines, food/drink, or other substances 
that they do not allow to enter their bodies. 
_________________________________________________________________________________________ 
�  Worker says that they cannot take the vaccine because it was developed and/or tested using fetal cells that 
the worker is concerned may have been the result of an abortion. 

>Does worker takes medications such as ibuprofen (Advil), acetaminophen (Tylenol), or any other 
medications similarly developed or tested using fetal cell derivative lines? Such behavior would be inconsistent 
with this religious belief and generally means the worker would be denied an accommodation.  
 
If any of the above are checked, Worker may qualify for a religious accommodation.  
 

Accommodation 
 
�  Weekly PCR testing for COVID-19 and Masking at all times when not eating or drinking. Any eating or drinking 
must occur at least six feet away from others. 
�  Telework or remote work that does not expose others to the accommodated worker. 
�  Leave of Absence.  
�  Other ____________________________________________________________________________________ 
�  No accommodation is granted because the unvaccinated worker would likely pose a direct threat to 
themselves or others.  
�  No accommodation is granted because accommodation presents an undue burden on the employer. 
 
Worker Name:__________________________________________________ Date: _______________________  
 
Employer Representative: ________________________________________  Title: ________________________ 
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

Date:
Signature of Clerk or Deputy Clerk

BRENNA B. MAHONEY
CLERK OF COURT
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AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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